BEFORE THE NEBRASKA PUBLI C SERVI CE COVM SSI ON

In the Matter of the Application
of the Comm ssion, on its own
motion, to set guidelines for
nedi ation, arbitration, and ORDER SEEKI NG FURTHER

) Application No. G 1128

)

)
reviews of negotiated agreenents ) COVWENT ON PROPOSED

)

)

)

)

Progression Order No. 3

under the Tel ecommuni cati ons Act AVENDMENTS TO THE MEDI ATI ON
of 1996. AND ARBI TRATI ON PQOLI CY

Entered: February 11, 2003
BY THE COWM SSI ON:
OPI NI ON AND FI NDI NGS

On July 16, 1996, the Conmi ssion entered Progression O der
No. 3 in Application No. G1128, offering a proposed nediation/

arbitration policy statenent. On August 20, 1996, the Com
m ssion entered a nediation and arbitration policy to carry out
the mandates of Section 252. The Conmission’s nediation and

arbitration policy was subsequently anended in 1997 and i n 2000.

In light of the costs associated with hiring an outside
arbitrator, the Commi ssion voiced its concerns that new entrants
and carriers facing financial difficulties would be unable to
arbitrate terns and conditions for interconnection agreenents in
conpliance with the Commission’s current mediation and arbitra-
tion policy. On Septenber 18, 2002, the Commi ssion released
some proposed revisions and requested comments be filed by any
interested party.

WrldCom Inc., filed witten conmrents in support of the
amendnments to the arbitration and nediation policy. Wor | dCom
recomrended that the Conmission clarify what carriers nust do in
order to denonstrate financial hardship and recomended that the
Conmi ssion insert the word “outside” in the second sentence in
paragraph eight with respect to fee splitting. W agree with
Wor | dCom that the financial hardship provision should be clari-
fied. However, we further find that when a Conm ssion staff
menber is appointed as an arbitrator, the Conm ssion should not
absorb the costs of the arbitration. Therefore, we make further
anendnents to clarify that the negotiating parties should be
accountable for incidental costs associated with arbitrations
perfornmed by Conmi ssion staff nenbers. However, we expect that
the costs of such would be less than using an outside arbitra-
tor. W also propose to place additional |anguage in the policy
to address situations where parties cannot nutually agree upon
an arbitrator. Finally, we delete the section associated with
techni cal assistance, as we believe that any assistance given to
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the arbitrator may necessarily have sonme effect on assisting the
arbitrator in the decision-making process.

The Conmission enters this order seeking further coments
on proposed anendnents to its nediation and arbitration policy.
The proposed anmendnents are attached hereto and incorporated as
though fully set forth herein as ATTACHVENT “A”.

The Commission will permt any interested party to file
conments in support or in opposition to the proposed anendnents.
Coments shoul d include neaningful discussion as to the reasons
for or against amending the Conmission’s mediation and arbitra-

tion policy as proposed. The Commission wll also accept
further proposed anendnents to its nediation and arbitration
policy. Parties wishing to file witten comrents in this

proceedi ng nust do so on or before Mrch 17, 2003. Coment er s
must file one (1) original and five (5) paper copies along with
one (1) electronic copy in Wrd or WrdPerfect Format.

ORDER

IT IS THEREFORE ORDERED by the Nebraska Public Service Com
m ssion that the attached proposed anendnents to its mediation
and arbitration policy be, and they are hereby open for public
conment .

IT 1S FURTHER ORDERED that interested parties file coments
within the time frame and in the manner prescribed herein.

MADE AND ENTERED at Lincoln, Nebraska, this 11th day of
February, 2003.

NEBRASKA PUBLI C SERVI CE COW SSI ON
COVM SSI ONERS CONQURRI NG
Chair

ATTEST:

Executi ve Director
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ATTACHVENT A

MEDI ATI ON AND ARBI TRATI ON PCLI CY

(Established in Application No. C-1128, Progression Order No. 3)

Medi ati on

1. The parties may seek the assistance of an outside nediator
to help them reach an agreenent. However, ei t her
negotiating party nmay ask the Commission to assist in
mediation. |f the Conmission receives a request for nedia
tion, the Conmission wll use an outside nediator. Pr o-

vided, however, if there is a showing of financial hardship
by one or both of the parties, the Conm ssion may appoint
one of its attorneys staff to act as the nediator.

Upon receipt of a request to select an outside nediator to
facilitate negotiations, notice will be sent by certified
mail to each negotiating party. The parties wll have
fifteen (15) days to select a nediator and informthe Com
m ssion of their selection. The notice will provide the
date when the fifteen (15) day period expires and a list of
potential nediators. Parties are not bound to select a
medi ator fromthe Conmission's |ist.

Upon the nediator’s request, technical questions may be
answered by staff nenbers  or outside individuals.
Technical questions shall be answered either in witten
formor at a nediation session attended by both parties.

Only the negotiating parties and the nediator will
participate in the nediation.

After an agreenment has been reached, the agreenent will be
filed with the Conmmi ssion, and notice will be served by
publication in The Daily Record. The public wll have

thirty (30) days from the date of publication to file
witten comments on the agreenent.

The Conmission has ninety (90) days to approve or reject
the nediated agreenent or the agreenent shall be deened
approved. The grounds for rejection (Section 252(e)(2))
are that the agreenent discrimnates against a carrier not
a party to the agreenent, or that the inplenentation of the
agreenent is not consistent with the public interest,
conveni ence and necessity.
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7. Al though nmediation is generally a voluntary process, the
Commi ssion interprets 47 USC 8§ 252(a)(2) to require all
parties to participate in a Conm ssion nediation, once re-
quested, on a good faith basis. The nediator may term nate
the nediation if it appears that the likelihood of agree-
ment is renpte or if a party is not participating in good
faith, or for other good cause. A nediation should not be
termnated prior to the conpletion of at |east one nedi a-
tion session.

8. Each party wll pay for its own fees and costs. In
addition, the nediator’s expenses will be split equally by
bot h nediating parties. If all negotiating parties agree,
separate nedi ations nay be consol i dat ed.

Arbitration

1. Upon receipt of a petition for arbitration, notice will be
sent by certified nail to each negotiating party. The
parties will have fifteen (15) days to select an arbitrator
and advise the Conmmission of their selection. The notice
will provide the date when the fifteen (15) day period
expires and a list of potential arbitrators. Parties are
not bound to select an arbitrator from the Conmission s
list. Each negotiating party wishing to select an outside
arbitrator whose nane does not appear on the Conmi ssion’s
list nmust provide the Conmission and all other parties to
the arbitration wth the nane, telephone nunber and
curriculum vitae of such arbitrator(s) wthin seven (7)
days from the date the petition for arbitration is filed
with the Conmi ssion.

2. If the parties cannot nutually agree upon an arbitrator
wthin the fifteen (15) day period, the Conm ssion shall
select an arbitrator for the parties.

3. Upon a showing of financial hardship, through a notion

filed with the Commission, by one or both parties, the
Conmm ssion may appoi nt one ef—its—attorneys or nore of its
staff to act as the arbitrator. A notion specifying the
reasons for and the degree of financial hardship nmust be
filed with the Commission within seven (7) days from the
date the petition for arbitration is filed with the
Conmi ssi on. The Conmi ssion may grant oral argument on such
not i on.
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4. Upon the arbitrator’s request, technical questions may be
answered by staff menbers or outside individuals. Techni -
cal questions shall be answered either in witten form or
at an arbitration session attended by both parties.

5. Since the parties will have been negotiating for sone tine,
and the time for arbitration is limted, extensive fornal
di scovery procedures wll be allowed only to the extent
deenmed necessary by the arbitrator. Parties will be re-

quired to cooperate in good faith in voluntary, pronpt and
i nformal exchanges of information relevant to the matter.
Unresol ved di scovery disputes will be resolved by the arbi-
trator upon request of a party. The arbitrator will order
a party to provide information if he/she deternmines the
requesting party has a reasonable need for the requested
informati on and that the request is not overly burdensore.

6. An early conference will be held to discuss procedure, and
to receive the initial proposal put forth by each party.
The arbitrator wll establish the schedule, and determ ne
whet her an oral hearing would be hel pful.

7. Final offer arbitration shall be used by the arbitrator.
Final offer arbitration is a procedure under which each
party subnmits a final offer concerning the issues subject
to arbitration, and the arbitrator selects, w thout nodifi-
cation, one of the final offers by the parties to the
arbitration or portions of both such offers. At the dis-
cretion of the arbitrator, final offer arbitration can take
the form of either entire package final offer arbitration
or issue-by-issue final offer arbitration. Entire package
final offer arbitration is the procedure under which the
arbitrator nust select, wthout nodification, the entire
pr oposal submtted by one of the parties to the
arbitration. | ssue-by-issue final offer arbitration is a
procedure under which the arbitrator nust select, wthout
nmodi fication, on an issue-by-issue basis, one of the
proposal s subnitted by the parties to the arbitration.

8. After the oral hearing, conference and other sessions, each
party will submt it’'s final offer and proposed agreenent.
Both parties shall act in good faith in presenting its
final offers to the arbitrator. Negoti ati ons anong the
parties may continue, with or without the assistance of the
arbitrator, after final arbitration offers are submtted.
Parties nmay submit the subsequent final offers follow ng
such negotiations. |In order to provide an opportunity for
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10.

11.

12.

13.

14.

15.

final post-offer negotiations, the arbitrator wll not
issue a decision for at least fifteen (15) days after sub-
mssion to the arbitrator of the final offers by the
parties. Final offers submitted by the parties to the
arbitrator shall be consistent with Section 251 of the Act.

Only the two negotiating parties and the arbitrator wll
participate in the arbitration. However, upon the request
of an interested party and the approval of the arbitrator,
witten argunents or oral statements may be taken at an
information session, scheduled by the arbitrator and
attended by the negotiating parti es.

Because of the short time frame mandated by the Act, the
arbitrator shall have flexibility to set out procedures
that may vary from those set out here, however, the
arbitrator’s procedures nust be fair, treat the parties
equitably and substantially conply with procedures listed
her ei n.

Each arbitrated agreenment nust: 1) ensure that the
requirements of Section 251 of the Act and any applicable
FCC regul ations under that section are net; 2) establish
i nterconnection and network el enent prices consistent with
the Act; and 3) establish a schedule for inplenentation of
the agreenent (pursuant to Section 252(c).

After the arbitrated agreenent is final, it will be filed
with the Conmi ssion, and notice will be provided in The
Daily Record. The public will be given ten (10) days from
the date the arbitrated agreement is filed wth the
Comission to file witten comments on the agreenent.

After witten conmrents have been received, the Conm ssion
may shalkl—hold an oral hearing to address whether the
agreenent neets the requirements set forth in Section
252(e). The Commission may linmt the testinony of any
witness to the extent it is irrelevant or repetitive.

The Conmission does not interpret the nine (9) nonth tinme
line for arbitration under Section 252(b)(4)(C to include
the Commssion’s approval process. Therefore, Fthe
Conmmission will have thirty (30) days from the date of
filing to reject or approve any arbitrated agreenent or the
agreement will be deened appropriate.

Each party will pay for its own fees and costs. I'n
addition, the outside arbitrator’'s expenses wll be split
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equally by both negotiating parties. I nci dental costs

associated with the arbitration process performed by the

Commi ssion staff in the arbitration proceeding wll be

Secti

split equally by the arbitrating parties. Separ at e
arbitrations may be consolidated only if agreed upon by al
negoti ating parti es.

on 252(i)

Section 252(i) requests shall be filed in accordance with
the attached Appendix A, B and C forns.

Upon receipt of a Section 252(i) request for adoption of an
approved interconnection agreenent from a certified |ocal

exchange carrier, the Conm ssion will publish notice of the
application in The Daily Record. Section 252(i) appli-
cations shall be effective ten days following the

publication of said notice



