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In the Matter of the Application
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)
reviews of negotiated agreenents ) COMVENT ON PROPOSED
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)

)

)

Progressi on Order No. 3

under the Tel econmuni cati ons Act AMENDVENTS TO THE NMEDI ATI ON
of 1996. AND ARBI TRATI ON PCOLI CY

Entered: June 3, 2003
BY THE COMM SSI ON:
OPI NI ON AND FI NDI NGS
Backgr ound:

On July 16, 1996, the Conm ssion entered Progression O der
No. 3 in Application No. G 1128, offering a proposed nediation/

arbitration policy statenent. On August 20, 1996, the Com
m ssion entered a nediation and arbitration policy to carry out
the mandates of Section 252. The Comm ssion’s nediation and

arbitration policy was subsequently anended in 1997 and in 2000.

In light of the costs associated with hiring an outside
arbitrator, the Comm ssion voiced its concerns that new entrants
and carriers facing financial difficulties would be unable to
arbitrate ternms and conditions for interconnection agreenents in
conpliance with the Commi ssion’s current nediation and arbitra-
tion policy. On Septenber 18, 2002, the Conm ssion released
certain proposed revisions and requested comments be filed by
interested parties.

In the Commssion’s first coment cycle, WrldCom Inc.,
filed witten coments in support of the anmendnents to the
arbitration and nediation policy. WrldCom recomended that the
Commi ssion clarify what carriers nmust do in order to denonstrate
financial hardship and recomended that the Conm ssion insert
the word “outside” in the second sentence in paragraph eight
with respect to fee splitting. |In the Comm ssion’s February 11,
2003, order, the Comrission agreed with WrldCom that the
financial hardship provision should be clarified. However, the
Commi ssion found that when a staff nenber is appointed as an
arbitrator, the Conm ssion should not absorb the costs of the
arbitration. Therefore, we nmade further anendnments to clarify
that the negotiating parties should be accountable for inci-
dental costs associated with arbitrations perfornmed by Conm s-
sion staff nmenbers. W also proposed to place additional
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| anguage in the policy to address situations where parties could
not nutually agree upon an arbitrator. Finally, we deleted one
section associated with technical assistance, as we believed
that any assistance given to the arbitrator may necessarily have
some effect on assisting the arbitrator in the decision-nmaking
process.

Positions of the Parti es:

Comments to the proposed changes in the second conment
cycle were filed by Qnest, the Rural |ndependent Conpanies and
AT&T.

The Rural I ndependent Conpanies recomrended that the
Comm ssion use an alternative striking nmethod in the selection
process. They also stated that the Conm ssion should provide
that its policy is held in abeyance pending the deliberation of
a financial hardship notion. The Rural | ndependent Conpanies
further stated that the Comm ssion should not allow nore than
one staff arbitrator at one tinme. They proposed that technica
guestions asked to staff be commtted to witing and noticed to
all the parties, to establish a tine frame for the filing of the
i nterconnection agreenent after the decision and to excl ude
ot her parties from being involved in the arbitration. Finally,
the Rural |ndependent Conpanies recomrended that the Comm s-
sion’s policy include a provision requiring the arbitrator use
t he Nebraska Rul es of Discovery.

AT&T recomrended that the Commssion anmend the | anguage
pertaining to the arbitrator’s involvenent in situations after
the arbitrator has made his or her decision and when the parties
are still negotiating.? AT&T stated that it is inappropriate for
the arbitrator to be involved in that stage of the process.

Qnest did not support the Conm ssion’s proposal to unilat-
erally select an arbitrator in cases where the parties were
deadl ocked. Qnest comented that it was inappropriate in sone
cases to use staff arbitrators. Qnest further stated that
financial hardship was not relevant to arbitrations as arbi-
trating interconnection agreenents are a cost of doing business
those telecomunications carriers should be able to absorb.
Qwest did not believe that arbitrators should be given any
techni cal assistance from the Conm ssion or Conm ssion staff.
Finally, Qwest recomended including a safeguard against the
di scovery of privileged information.

! Previously found in para. 8.
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Di scussi on:
A. Sel ection of the Arbitrator

Wth respect to the comments filed by the Rural |ndependent
Conmpani es, the Conmission finds that the alternative striking
nmet hod proposed would be a neutral and streamined nethod for
the parties to select an arbitrator within the 15-day tine
peri od. Therefore, the Commssion wll anend its proposed
policy to include this as a selection nethod. In the
alternative, the Commi ssion finds that when financial hardship
is found, the Commi ssion itself should serve as the arbitrator
rather than having parties or the Comm ssion select anpbngst
Conmi ssion staff nmenbers.? By this change, the Conmission is not
agreeing with Qwest’s argunents claimng that the Conm ssion
staff would be biased and inexperienced arbitrators. Rat her,
the Comm ssion finds that arbitrating cases nmay be a nore
efficient and sinplified process. The Commi ssion therefore adds
this change to its proposed policy for coment.

B. Fi nanci al Hardship

The Commi ssion also disagrees with Qaest’s argunents that
financial hardship is an irrelevant factor in arbitration. The
Commi ssion finds that financial restraints are highly relevant
and nay be a huge barrier for new entrants and struggling conpe-
titors to arbitrate a fair agreenment with a well-positioned
carrier.

C. Di scovery

The Commission also finds that it should not add a
provision requiring the arbitrator to use the Nebraska Rul es of
Di scovery as proposed by the Rural |ndependent Conpani es.
Because of the |limted tine franme in which to conplete an arbi-
tration provided by the Act, the Commssion finds it would be
detrinmental to the arbitration process to add rigid tinelines
for discovery. The Comm ssion finds that the better policy is
to permt the arbitrator to establish a procedural schedule on a
case-by-case basis with nutual agreenent and understandi ng of
the negotiating parties. Accordingly, the Comm ssion declines
to add such a provision to its policy.

2 Because of its findings detailed herein, the Commission will not consider
the suggestions made by the parties pertaining to how staff nenbers are to be
sel ected and whether nore than one staff nenber should arbitrate a single
case.
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The Comm ssion |ikew se, declines to give further con-
sideration to Qwmest’s suggestion to place a provision in its
policy that |imts discovery of supposed confidential infor-

mati on. The Conm ssion again finds that such decisions are best
left up to the arbitrator on a case-by-case basis and shoul d not
be placed in the Commi ssion’s policy.

D. Post - Deci si on Negoti ati ons

In response to AT&T's comrent regarding the arbitrator’s
role after a decision has been reached, the Conm ssion finds
that this recomendati on as anmended herein should be solicited
for comment. Although to its know edge, this provision has not
posed a problemin recent years, the Comm ssion finds there may
be certain situations where it would be inappropriate for the
arbitrator to nmediate a dispute after a decision has been nade.
However, in certain cases, it may be helpful to the parties to
have the arbitrator facilitate negotiations. The Commi ssi on
proposes to strike certain |anguage found in paragraph 7 of the
arbitration policy to address AT&T' s concerns. Interested par-
ties should comment as to whether the change is warranted and
whet her the proposed del eti on addresses this concern.

E. Time Period to File Arbitrated Agreenent

The Commission also tentatively agrees with the Rural
| ndependent Conpani es’ suggestion that a tineline be added for
parties to file the arbitrated interconnection agreenent after
the arbitrator’s final decision has been released. W therefore
include for comment a 30-day tineline, which should serve as a
maxi mum time limt. The arbitrator should be allowed to
designate a shorter anount of tinme if the arbitrator believes it
IS necessary.

F. Techni cal Assi stance

Qutside technical assistance was a subject of disagreenent

anongst the comenters. Qnest believed that it was inappro-
priate for the arbitrator to request and receive outside
technical assistance from the Conm ssion staff. The Rural

| ndependent Conpanies, on the other hand, believed that the
policy should be nodified to require witten notice to the
parties when an arbitrator seeks outside technical assistance

The Commission’s initial mediation and arbitration policy
included a neans for the arbitrator to receive outside technical
assi stance, however, such assistance was not supposed to go to
the wultimte issue or affect the decision-nmaking process.
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However, the Commssion found, as a practical matter, any
technical assistance given has a tendency to persuade the
arbitrator on one or nore ultimte issue. Therefore, we nodi-
fied this provision to renove this caveat entirely and permt
the arbitrator to receive any type of outside “technical”
assi stance. Upon review of the comments filed, we find that the
arbitrator should be permtted to receive outside technica
assistance with the requirenent that the parties be given notice
of the question being asked and the answers being given. We
therefore propose to nodify our policy accordingly and rel ease
this nodification for conmment.

G Met hod of Arbitration
Finally, although no party commented on this issue, the

Commi ssion finds that it nay be appropriate to nodify its policy
With respect to the type of arbitration that is perforned. The

Commi ssion’s policy has always been limted to two types of
final offer arbitration. One type was conplete package fina
offer and the other type was issue-by-issue final offer. In

both cases, the arbitrator has been bound to select anongst the
limted alternatives given to him or her by the arbitrating
pol i ci es. The goal in final offer arbitration is to encourage
the parties to advance nore realistic positions to the arbitra-
tor. However, final offer arbitration may not produce the best
results when neither party is willing to budge fromits initia

position or when the arbitrator believes that both positions
woul d be contrary to state |law, federal regulations or the Act.

The Conmission therefore invites coments on its proposal to
modify its policy to give the arbitrator the option of engaging
in traditional arbitration or requesting final offers from the
parties.

Solicitation of Further Comrents:

The Conm ssion enters this order seeking further coments
on proposed anmendnments to its nmediation and arbitration policy.
The proposed anendnents are attached hereto as ATTACHMVENT *“A”
and incorporated as though fully set forth herein.

The Conmission will permt any interested party to file
coments in support or in opposition to the proposed anendnents.
Comment s shoul d include neaningful discussion as to the reasons
for or against amending the Commission’s nediation and arbitra-
tion policy as proposed. The Comm ssion wll also accept
further proposed anmendments to its nediation and arbitration
policy. Parties wshing to file witten coments in this
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proceeding nust do so on or before July 17, 2003. Comment er s
nmust file one (1) original and five (5) paper copies along wth
one (1) electronic copy in Wrd or WrdPerfect Format.
ORDER

| T I S THEREFORE ORDERED by the Nebraska Public Service Com
m ssion that the attached proposed anendnents to its nediation
and arbitration policy be, and they are hereby open for public
conment .

I T IS FURTHER ORDERED that interested parties file comments
within the tinme frame and in the manner prescribed herein

MADE AND ENTERED at Lincoln, Nebraska, this 3rd day of
June, 2003.

NEBRASKA PUBLI C SERVI CE COW SSI ON
COWM SS| ONERS CONCURRI NG
Chai r

ATTEST:

Executive Director
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ATTACHVENT A

VEDI ATI ON AND ARBI TRATI ON PCLI CY

(Established in Application No. C 1128, Progression Oder No. 3)

Medi ati on

1. The parties may seek the assistance of an outside nediator
to help them reach an agreenent. However, either
negotiating party my ask the Commission to assist in
medi ation. |If the Conm ssion receives a request for nedia-
tion, the Comm ssion will use an outside nediator. Pr o-

vi ded, however, if there is a showing of financial hardship
by one or both of the parties, the Conm ssion my—appernt

ohe—of +tsattorneys—statfto—act as the nedi ator.

Upon receipt of a request to select an outside nediator to
facilitate negotiations, notice will be sent by certified
mail to each negotiating party. The parties wll have
fifteen (15) days to select a mediator and inform the Com
m ssion of their selection. The notice will provide the
date when the fifteen (15) day period expires and a |ist of
potential mediators. Parties are not bound to select a
nmedi ator fromthe Commission’s |ist.

Upon the nediator’s request, technical questions may be
answered by staff menbers  or outside individuals.
Technical questions shall be answered either in witten
formor at a nediation session attended by both parties.

Only the negotiating parties and the nediator wll
participate in the nediation.

After an agreenment has been reached, the agreenment wll be
filed with the Comm ssion, and notice wll be served by
publication in The Daily Record. The public wll have
thirty (30) days from the date of publication to file
witten coments on the agreenent.

The Conmission has ninety (90) days to approve or reject
the nediated agreenment or the agreenent shall be deened
approved. The grounds for rejection (Section 252(e)(2))
are that the agreenment discrimnates against a carrier not
a party to the agreenent, or that the inplenentation of the
agreenment is not consistent wth the public interest,
conveni ence and necessity.
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7. Al though nediation is generally a voluntary process, the
Commi ssion interprets 47 USC 8§ 252(a)(2) to require all
parties to participate in a Comm ssion nediation, once re-
guested, on a good faith basis. The nediator may term nate
the nediation if it appears that the I|ikelihood of agree-
ment is renote or if a party is not participating in good
faith, or for other good cause. A nediation should not be
term nated prior to the conpletion of at |east one nedia-
tion session.

8. Each party will pay for its own fees and costs. I n addi-
tion, both nmediating parties wll split the nediator’s
expenses equal ly. If all negotiating parties agree,
separate nedi ati ons nmay be consol i dat ed.

Arbitration

1. Upon receipt of a petition for arbitration, notice wll be
sent by certified mil to each negotiating party. The
parties will have fifteen (15) days to select an arbitrator
and advise the Comm ssion of their selection. The notice
will provide the date when the fifteen (15) day period
expires and a list of potential arbitrators. Parties are

not bound to select an arbitrator from the Commi ssion’s
list. Each negotiating party wishing to select an outside
arbitrator whose nane does not appear on the Conm ssion’s
list nust provide the Conmission and all other parties to
the arbitration with the nane, telephone nunber and
curriculum vitae of such arbitrator(s) within seven (7)
days from the date the petition for arbitration is filed
with the Conm ssion. Each negotiating party may add only
three nanes to the list of arbitrators. After a final Iist
has been created, the parties wll wuse an alternative
striking nethod to select the arbitrator. Each negotiating
party nust use good faith in the arbitration selection

process.

_ 4 . T bi

3-2.

hi ho TLf 157 d rod—¢] A hal |

Upon a showing of financial hardship, through a notion
filed with the Conm ssion, by one or both parties, the
Commi ssi on may appoeint—one—ofits—attorneys—or—npre—of+ts
staff—to act as the arbitrator. A notion specifying the
reasons for and the degree of financial hardship nust be
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filed with the Conm ssion within seven (7) days from the
date the petition for arbitration is filed with the
Commi ssion. The Conmi ssion nay grant oral argunent on such
notion. The tine frane for selecting an arbitrator will be
held in abeyance pending resolution of a notion of
fi nanci al hardshi p.

Upon the arbitrator’s request and upon notice to al

negoti ati ng parties, technical questions may be answered by
staff menbers or outside individuals. Technical questions
shall be answered either Iin witten form er—at—an
arbitration—session-attended provided to the arbitrator and

all negotiating by—beth parties.

4.5—Since the parties wll have been negotiating for sone tine,

ol

(o2}

and the tinme for arbitration is limted, extensive formal
di scovery procedures will be allowed only to the extent
deenmed necessary by the arbitrator. Parties will be re-
quired to cooperate in good faith in voluntary, pronpt and
i nformal exchanges of information relevant to the matter.
Unr esol ved di scovery disputes will be resolved by the arbi-
trator upon request of a party. The arbitrator wll order
a party to provide information if he/she determ nes the
requesting party has a reasonable need for the requested
information and that the request is not overly burdensone.

An early conference will be held to discuss procedure, and
to receive the initial proposal put forth by each party.
The arbitrator wll establish the schedule, and determ ne

whet her an oral hearing woul d be hel pful.

Either traditional or Frnral final offer arbitration shabH-

may be used by the arbitrator. The arbitrator wll in-
struct the parties which nethod of arbitration he or she
intends to use prior to the first conference. In

traditional arbitration, the arbitrator is free to select
anong the alternatives given to the arbitrator by the
parties or to nodify the alternatives based on factual
evidence and conclusions of |aw. If traditional arbitra-
tion is used, the arbitrator shall discuss the findings of
fact and conclusions of law in the final decision. Fi nal
offer arbitration is a procedure under which each party
submits a final offer concerning the issues subject to
arbitration, and the arbitrator selects, wthout nodifi-
cation, one of the final offers by the parties to the
arbitration or portions of both such offers. At the dis-
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cretion of the arbitrator, final offer arbitration can take
the form of either entire package final offer arbitration
or issue-by-issue final offer arbitration. Entire package
final offer arbitration is the procedure under which the
arbitrator nust select, wthout nodification, the entire
pr oposal submtted by one of the parties to the
arbitration. | ssue-by-issue final offer arbitration is a
procedure under which the arbitrator nust select, wthout
nodi fication, on an issue-by-issue basis, one of the
proposal s submtted by the parties to the arbitration.

After the oral hearing, conference and ot her sessions, each

party wll submt either it’'s final offer and proposed
agreenment or post hearing brief to the arbitrator. Bot h
parties shall act in good faith in presenting its final
offers to the arbitrator. Negoti ati ons anong the parties

may conti nue—wth—or—wi-thout—the—assistance—of—the

b ’ : i nal bi . g b I
t hroughout the arbitration process. Upon express agreenment
of all negotiating parties and explicit invitation, the
arbitrator nay assist in the negotiation process. Parties
may submit the subsequent final offers following such

negotiations if final offer arbitration is being used. In
order to provide an opportunity for final post-offer
negotiations, the arbitrator will not issue a decision for
at least fifteen (15) days after submission to the
arbitrator of the final offers or final briefs by the
parties. Final offers submtted by the parties to the

arbitrator shall be consistent with Section 251 of the Act.

Only the two negotiating parties and the arbitrator wll
participate in the arbitration. However, upon the request
of an interested party and the approval of the arbitrator
witten argunents or oral statenents may be taken at an
information session, scheduled by the arbitrator and
attended by the negotiating parties.

9. 30— Because of the short tine frame mandated by the Act, the

10.

arbitrator shall have flexibility to set out procedures
that may vary from those set out here, however, the
arbitrator’s procedures nust be fair, treat the parties
equitably and substantially conply with procedures |isted
her ei n.

Once the decision of the arbitrator has been issued, the

parties will have 30 days in which to file the conformng
arbitrated interconnection agreenent with the Conm ssion,
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11.

12.

13.

14.

15.

Sect i

unl ess the arbitrator explicitly nmandates a shorter tine
franme in the decision.

Each arbitrated agreenent nust: 1) ensure that the
requi renents of Section 251 of the Act and any applicable
FCC regul ations under that section are net; 2) establish
i nterconnection and network element prices consistent with
the Act; and 3) establish a schedule for inplenentation of
t he agreenent (pursuant to Section 252(c).

After the arbitrated agreenment is final, it will be filed
with the Comm ssion, and notice wll be provided in The
Daily Record. The public will be given ten (10) days from
the date the arbitrated agreenent is filed wth the
Commission to file witten conments on the agreenent.

After witten coments have been received, the Conm ssion
my shal—hold an oral hearing to address whether the
agreenent neets the requirenents set forth in Section
252(e). The Commssion may |imt the testinony of any
witness to the extent it is irrelevant or repetitive.

The Comm ssion does not interpret the nine (9) nonth tine
line for arbitration under Section 252(b)(4)(C to include

the Conmi ssion’s approval process. Therefore, Fthe
Commission wll have thirty (30) days from the date of
filing to reject or approve any arbitrated agreenent or the
agreement wll be deenmed appropriate.

Each party wll pay for its own fees and costs. In
addition, the outside arbitrator’'s expenses wll be split
equally by both negotiating parties. Incidental costs
associated with the arbitration process performed by the
Comm ssion staff in the arbitration proceeding wll be

split equally by the arbitrating parties. Separ at e
arbitrations nmay be consolidated only if agreed upon by all
negoti ati ng parties.

on 252(i)

Section 252(i) requests shall be filed in accordance with
the attached Appendix A, B and C forns.

Upon recei pt of a Section 252(i) request for adoption of an
approved interconnection agreenent from a certified |ocal
exchange carrier, the Comm ssion will publish notice of the
application in The Daily Record. Section 252(i) appli-
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cations shall be effective ten days following the
publication of said notice.



