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adequacy of the proposed

performance assurance plan (QPAP) subnitted by Qwest Corporation

(Qnest) to provide assurance that Qeest wll fulfill its
requirenents under the public interest standard of § 271, in
connection wth its application for in-region interLATA

authority. Under the Tel econmunications Act of 1996 (the Act),
a Bell Operating Conpany (BOC) may not provide in-region
i nter LATA service until it has received approval to do so from
the Federal Comunications Commi ssion (FCC). See 47 U S.C. 8§
271.

Section 271(d)(3)(C) of the Act requires a BOC applicant,
such as Qwest, to denonstrate that its entry into the in-region
i nter LATA service market satisfies the public interest. Qrest
has indicated that it proffered its proposed QPAP to neet the
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paraneters of this public interest test in Qrvest’s pursuit of §
271 relief.

Accordingly, the Nebraska Public Service Commi ssion (Com
m ssion) notes that a performance assurance plan is designed to
ensure that, after the BOC enters the interLATA narket, there is
a nechanismin place to ensure that it does not “backslide” from
the level of performance found to be satisfactory by the FCC in
approving the checklist denonstration provided in the § 271
application. According to the FCC, “The public interest analy-
sis is an independent element of the statutory checklist and,
under nornmal canons of statutory construction, requires an
i ndependent determnation.”? As part of the public interest
determination, this Conmission nust consider whether Qnest
“woul d continue to satisfy the requirements of § 271 after en-
tering the | ong distance market.”?

The FCC has determned that effective perfornance noni-
toring and enforcenment nechanisns (i.e., a perfornmance assurance
pl an) constitute probative evidence as to public interest being
met in the particular state.® Thus, as Qwest has stated, Quest
is proffering its proposed QPAP to assure this Comm ssion and
the FCC that it woul d continue adhering to the requirenments of §
271 post-entry.

According to the FCC, there are five relevant factors for
this Commission to consider in determining if Qaest’s plan neets
the public interest test. Those factors are as foll ows:

1) Potential liability that provides a neaningfu
and significant incentive to conply with the
desi gnat ed performance standards;

2) Clearly articul ated, pre-determ ned neasures and
st andards, whi ch enconpass a conprehensive range
of carrier-to-carrier perfornmance;

3) A reasonabl e structure that is designed to detect
and sanction poor performance when it occurs;

4) A sel f -executing nechani smthat does not |eave
t he door open unreasonably to litigation and
appeal ; and

1 See Application of Bell Atlantic New York for Authorization Under
Section 271 of the Communications Act to Provide |In-Region, InterLATA Service
in the State of New York, Menorandum Qpi nion and Order, CC Docket 99-295, |
423 (Decenber 22, 1999) (Bell Atlantic New York Order).

2 1d. at T 429.

3 1d.
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5) Reasonabl e assurances that the reported data is
accurate.*

Procedural History

In August 2000, 11 of Qmest’'s 14 states participating in
Qnest’ s Regi onal Oversight Committee (ROC), including Nebraska,
invited interested parties to participate in a collaborative
process (the ROC PEPP col |l aborative) designed to seek creation

of a consensus perfornmance assurance plan (PAP). Staffs of the
state conmi ssions, conpetitive |ocal exchange carriers (CLEGCs)
and Qwest participated in the collaborative. Five multi-day

wor kshops, a nunber of conference calls and numerous exchanges
of proposals, supporting data and other information occurred
from Oct ober 2000 t hrough May of 2001.

The statistical nethods and paynent structure of the
performance assurance plan approved by the FCC in SBC
Comuni cations, Inc.’s application under 47 U S.C. 8§ 271 for the
state of Texas, was used by Qwest as the starting point in the
ROC PEPP coll aborati ve. Through the collaborative process,
consensus was reached on a nunber of issues, including several
nodi fications to the Texas plan.

After Qmest unexpectedly determined that no further pro-
gress would be made within the PEPP collaborative, the PEPP
col l aborative activities came to a halt. However, after CLECs
and state commi ssion staffs raised concerns about what appeared
to be a premature conclusion of the PEPP review process, this
Conmi ssion, along with other state conmi ssions, engaged Liberty
Consulting to hear the remaining issues under the auspices of
the nulti-state § 271 collaborative (Milti-State Proceeding).
The Nebraska Commi ssion joined the Miulti-State Proceeding by an
order dated July 11, 2001, for the review of what is now called
Qnest’s Performance Assurance Plan (QPAP). Comi ssion staff
participated in the Miulti-State Proceeding with staff from eight
other states to evaluate and develop a recomendation on the
proposed perfornance assurance plan.

The Multi-State Proceeding began its QPAP review with Quest
submitting its version of the revised QPAP, as well as
supporting coments to John Antonuk, Liberty’'s facilitator
(Facilitator). After various procedural issues were resolved by
conferences and briefing, the CLECs and state conmission staffs
then had an opportunity to comrent on the plan, followed by
hearings held during the weeks of August 13 and 27, 2001. On

41d. at 7 433
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Cctober 22, 2001, the Antonuk Report (Antonuk Report) was
r el eased. The Conmi ssion subsequently solicited further com
ments from the parties and held oral argunents on the proposed
Nebraska QPAP on Novenber 27, 2001. Subsequently, parties have
made various supplenmental filings that have beconme part of the
record in Nebraska.

OPI NI ON AND FI NDI NGS
A. Ceneral

1. Qnest argues that this Conm ssion should not disturb
the conpromni se developed by the facilitator and indicated that
the Conmi ssion should rely exclusively on the findings of the
Antonuk Report. However, to do so, would disregard the insight-
ful and persuasive findings of various other comm ssions and
conmi ssion staffs.

2. Therefore, the Conm ssion has reviewed the findings
and comments nmade by the chairperson of the Colorado Public
Uilities Comm ssion, Raynond G fford; Utah Division of Public
Utilities advocacy staff; and Dr. Buster Giffing PhD., fromthe
New Mexico Public Regulation Commission Staff; as well as
revi ewed plans endorsed by the FCC including the Texas plan that
Quest indicated it nodeled its version of the QPAP after.

3. Wiile the Commission has found the nulti-state work-
shop process to be a valuable and efficient way of devel oping
i ssues and better understanding the parties’ points of view, we
cannot abdicate our regulatory responsibility to a third party.
The Nebraska Conmission is the body that nust decide what is in
the “public interest” for the citizens of Nebraska.

4, Finally, the Commission notes that the proposed QPAP
is only “voluntary” to a certain extent. The Conmi ssion agrees
with Chairperson Gfford, of the Colorado Public Utilities
Commi ssion, that Qmest’s choice to provide a PAP is only
voluntary to the extent that pursuing 8§ 271 approval is
vol unt ary. Once Qnest receives 8§ 271 approval, a performance
assurance plan is mandatory.

5. The proposed QPAP nust ultinately provide the necessary

assurances that Qaest will live up to its obligations under §
271 if it is allowed to enter the in-region long distance
market. Overall, the FCC | ooks to see whether a plan is likely

to be effective “in practice” in deterring and enforcing agai nst
backsl i di ng behavi or by the BOCC. The Nebraska Conmi ssion does
not believe that the FCC requires, nor does it expect, all post-
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entry performance plans |ike the proposed QPAP to be identical.
In fact, the FCC has stated,

“We recogni ze that states may create plans that ulti-
mately vary in their strengths and weaknesses as
tools for post-section 271 authority nonitoring and
enforcenent. W also recognize that the devel opnent
of performance measures and appropriate renedies is
an evolutionary process that requires changes to both
nmeasures and renedies over tinme. W anticipate that
state commissions will continue to build on their own
work and the work of other states in order for such
measures and renedies to nost accurately reflect
commerci al performance in the |ocal marketplace.”®

6. W also agree with the recent findings of the Woni ng
Conmi ssion® in that, because of the size, character, conposition
and physical distribution of a particular state’'s telecom
muni cati ons markets, as well as the level of cost of providing
service in such a state, a state |like Nebraska can clearly be
different from other states. As such, the Nebraska Conmi ssion
has a legitinmate basis for the additional requirenents contained
herein, as it is acting in a manner consistent the pro-com
petitive intent of the federal Act, the FCC and Nebraska | aw.

7. Therefore, in order to gain this Conm ssion’s approval
that the public interest prong has been satisfied, Qmest shall
be required to inplement the changes nandated in this order.
Once Qwest has done so, the required changes will be reviewed by
this Conmission for conpliance with this order. If conpliance
is achieved, this Commssion will recommend that the revised
QPAP satisfies the public interest for the citizens of Nebraska.

B. Cap

8. Regarding the cap, the Commission is concerned wth
the Antonuk Report finding that establishes a 36 percent cap
that utilizes “novenent principles” not found in any other plan
and not proposed by any of the parties. The Conmi ssion notes
that Antonuk’s solution allowing a four percent upward novenent
from 36 percent after the Conmission finds that the cap would
have been exceeded for the prior 24 nonths is unlikely to ever
occur and is certainly inequitable. Quest would have to exceed
the cap for 24 consecutive nonths before this Comm ssion could

®See Verizon Pennsylvania Order, FCC 01- 029, rel eased Sept. 19, 2001,
par agr aph 128.

6 See Woming Public Service Comnission, Order Denying Petition for
Reconsi deration and Setting Public Hearing and Procedure, Docket No. 70000-
TA-00-599 (Record No. 5924), I|ssued March 27, 2002



Application No. C 1830 PAGE 6

raise it. Certainly, this Commission wishes to take a nore
proactive approach before Qnest performance is so poor that it
exceeds the cap for 24 consecutive nonths.

9. The Conmission also notes that the Antonuk novenent
principles also allow the cap to be decreased (below the FCC
threshold of 36 percent) a maxi num of four percent at any one
time when a consecutive 24-nonth period denonstrates that pay-
ments made were eight or nore percentage points less than the
cap anount for that period. This Comm ssion notes that the FCC
has never allowed a plan to dip below a 36 percent cap, and
believes that the public interest principles conmbined with |ack
of precedent nmake Antonuk’s position untenable.

10. The Conmissi on has also reviewed the findings of other
conmm ssions’ staff. Dr. Buster Giffing of the New Mexico
Conmmi ssion staff, a consultant that this Conmi ssion has engaged
in other matters, indicates that any sort of cap goes against
rel evant economnic principles. Accordingly, Dr. Giffing advo-
cates for a renoval of the 36 percent cap.

11. In Uah, the Division of Public Uilities advisory
staff raised the cap to 44 percent. The Utah Division of Public
Uilities advisory staff allowed a naximum increase of up to
four percentage points when the current cap had been exceeded
for any consecutive period of 12 nonths. There is no provision
for lowering the cap.

12. Regarding the Colorado approach, the Colorado Com
m ssion (through Chairperson Glford) notes that it agrees wth
Antonuk’s acknow edgenent that Tier [|IX paynents under the
Col orado Performance Assurance Plan (CPAP) are the sane as Tier
1 paynents under the QPAP. As Tier |X paynents provide
conpensatory paynents to the CLECs, the CPAP does not cap those
paynents. CQher types of paynents such as Tier ||l are capped.
However, depending on the Qwest’s performance, the Col orado
Conmmi ssion retained the authority to open a proceeding and raise
any prescribed cap.

13. The Nebraska Conm ssion also notes that the Louisiana
Public Uilities Commission required Bell South, a sister BCC,
to utilize a procedural cap such as the one utilized in Colo-
rado. Bell South was required to inplenent a 44 percent cap in
Georgia. Accordingly, the concept of either a procedural cap or
a 44 percent cap is hardly unprecedented.

14. Therefore, in light of these findings and the record
before us in Nebraska, the Comrission is of the opinion that
there should be an overall cap of 44 percent. In addition to
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the overall cap, there shall be a 24 percent "soft" cap that
will require Commission intervention. While the Comi ssion
reserves the right to intervene at any tine, the Conmi ssion wll
be required to proactively intervene should the "soft" cap be
reached in order to investigate the reasons for Quest's
perfornmance deterioration. Such caps are justified in Nebraska,
as they will serve the public interest by creating a nmeani ngful
and significant incentive for Qaest to conply wth designated
performance standards, while providing a degree of certainty for
Qrvest regarding the total liability at risk.

15. However, the Conmission is of the opinion that the
overall cap should be based upon a nbre current revenue figure.
Therefore, the Conmission requires Qaest to utilize the prior
year’s ARM S Net Revenue when calculating the current year’s
overal | cap. As tel ecommuni cations markets can change dranati -
cally from year to year, the Nebraska Commission is of the
opinion that this levels the playing field for both CLECs and
Qnest for years to cone.

16. The Commission ultimately agrees with the facilitator
that providing for such a cap under the plan furthers both the
public interest and congressional policy goals, because if the
BOCs face too high an entry cost for the 271 narket, interLATA
conmpetition will be unduly discouraged.” However, when CLECs are
limted in alternative renedies that they can pursue, such as in
this proposed QPAP, a bal anced approach nust be taken. The FCC
has never suggested that wunlimted risk of paynents was
necessary to provide a neaningful financial incentive to a BOC
therefore, this conmission believes that a 44 percent cap is
within the zone of reasonabl eness as required by the FCC

17. Finally, if the annual cap appears to be in jeopardy
of being exceeded, the Comm ssion reserves the right to initiate
proceedings to mnimze adverse inpacts that poor Qnest
per formance may have on CLECs.

C. Exclusivity/ O fset

18. This Conmission has also reviewed Quest’s |anguage
regarding exclusivity of renmedies and offset. |In doing so, the
Commi ssion | ooked at FCC dicta indicating that liability under a
PAP is not the only nechanism to offset the BOC s incentive to
di scrimnate. O her incentives of continued conpliance include
possi bl e federal enforcenent actions under 271(d)(6); |iquidated
damages under interconnection agreenents; and renedies asso-

" See Facilitator’s Report at 16.
8 See SBC Texas Order 1 424.
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ciated with antitrust and other |egal actions. FCC TX Order 1
424; FCC NY Order { 435.

19. The Qmest language at issue is as follows:

§ 13.5 By incorporating these |iquidated damages
ternms into the PAP, Qaest and CLEC accepting this PAP
agree that proof of damages from any non-conformng
performance measurenent would be difficult to
ascertain and, therefore, liquidated damages are a
reasonabl e approximation of any contractual danages
that may result from a non-conformng perfornmance
measurenment. Qmest and CLEC further agree that Tier 1
paynents nmade pursuant to this PAP are not intended to
be a penalty. The application of the assessnents and
damages provided for herein is not intended to
foreclose other noncont r act ual | egal and non-
contractual regulatory clains and renedies that nmay be
avail able to a CLEC.

§ 13.6 By electing renedies under the PAP, CLEC
wai ves any causes of action based on a contractual

theory of liability, and any rights of recovery under

any other theory of liability (including but not
limted to a regulatory rule or order) to the extent

such recovery is related to harm conpensabl e under a
contractual theory of Iliability (even though it is
sought through a noncontractual claim theory or cause
of action.)

§ 13.7 |If for any reason CLEC agreeing to this PAP is
awar ded conpensation for the sane underlying activity
or omssion for which Tier 1 assessnents are made
under this PAP, Quest may offset the award with
anounts paid under this PAP or offset any future
paynents due under the PAP by the ampunt of any such
award. This section is not intended to pernmit offset
of those portions of any damages allowed by
noncontractual theories of liability that are not also
recoverabl e under contractual theories of Iliability.
Nothing in this PAP shall be read as permitting an
offset related to Qaest payments related to CLEC or
third-party physical danmage to property or personal
injury. (Enphasis added).

20. The Conmission notes that the Qmest proffered QPAP
| anguage differs fromthe FCC mandate, as well as the Texas Pl an
that Qwest indicates it nodels its own plan after. Under the
Qnwest | anguage, there can be no |I|iquidated damages under
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i nterconnection agreenents as a CLEC woul d have to pick the QPAP
as its exclusive renedy. Furthernore, Qwmest would seemingly be
allowed to unilaterally linmt remedies associated with antitrust
and other |egal actions pursuant to 813.6 conbined with § 13.7.

21. Also, under the Qwest proposed QPAP, contrary to FCC
precedent, CLECs cannot sue for contractual renedies including
for measures not even neasured by the proposed QPAP. For non-
contractual remedies, CLECs can sue, but cannot recover. |If the
CLECs were able to obtain a judgnent in a court of l|aw, Qnest
would be able to withhold that paynment clainmng that it was
al ready paid under the QPAP.

22. Aso troubling to this Conmission is that the Antonuk
analysis on this issue appears to contradict the nobst current
law on the subject. According to the Antonuk Report, Qnest
could withhold base damages if a CLEC prevails on an anti-trust
claimutilizing his |anguage that “any rights of recovery under
any other theory of liability (including but not linmted to a
regulatory rule or order) to the extent such recovery is related
to harm conpensable under a contractual theory of liability
(even though it is sought through a noncontractual claim theory
or cause of action.)” However, pursuant to ol dwasser V.
Aneritech Corporation, 222 F.3d 390, 401-02 (7th G r. 2000), a
party is precluded from bringing an anti-trust claim based on
Tel ecommuni cations Act of 1996 obligations. As such, even
though under the relevant case law, a party can not even sue
Qnest  under an Anti-Trust theory for obligations related to
Qrvest 8 251 duties, Antonuk would allow Qaest to unilaterally
wi t hhol d those base renedies. The Conmission finds that this
analysis is fundanmentally flawed, as well inconsistent with the
FCC s findings in relevant orders.

23. This Commi ssion also agrees with the findings of the
Col orado Public Wilities Conmission (through its chairperson,
Raynond G fford) that the SGAT is not a normal bilateral
contract involving traditional |iquidated danmage analysis.
Chai rperson G fford indi cated,

“It is true that, in an ordinary conmercial con-
tract, parties would not have the ability to sup-
pl enent |iqui dated damages. The SGAT, though, is
not an ordinary comrercial contract. Rather it is
a regulatory hybrid of a contract and a tool for
furthering public policy. This Commi ssion has the
authority to ensure that Qwest’'s interconnection
agreenents with CLECs pronote conpetition and ad-
here to the Act. This Conmission also has the
authority to levy fines on Qwest for providing poor
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retail and whol esal e service. These pri ncipl es,
conbined with the broad concern about post-271
backsliding, justify the risk that occasionally

Qnest  may overconpensate the CLECs for their
danages, while preserving the right of the CLECs to
sue when they are under conpensated. The risk to
Qnest is mtigated substantially by the probability
that a court would not allow double recovery and
would require an offset of any anmobunt the CLEC
recei ved under the CPAP.”

24. For these policy and |egal reasons, this Commission is
enticed by the language of the Colorado Performance Assurance
Plan 8§ 16.6. Under that provision, before:

“CLECs shall be able to file an action seeking
contract dammges that flow fromthe alleged failure
to perform in an area specifically neasured and
regulated by the CPAP, CLEC must first seek per-
m ssion through the Dispute Resolution Process.to
proceed with the action. The permission shall be
granted only if a CLEC can present a reasonable
theory of damages for the non-conforming perfornance
at issue and evidence of real world econonmic harm
that, as applied over the preceding six nonths,
establishes that the actual paynments collected for
non-conformng performance in the relevant area do
not redress the extent of the conpetitive harm”

This l|anguage takes into consideration the FCC s nandate of
al |l owi ng additional nechanisnms to offset the BOC s incentive to
di scrim nate.

25. As to Qmest’s provisions regarding offset, it is clear
that double recovery for the sanme danmages is legally harred.®
However, offset is a judicial concept for the finder of fact to
consider to assure that an aggrieved party does not receive
doubl e recovery.® The Comm ssion questions why Qeaest did not
adopt the Texas PAP |anguage (also found in the Col orado CPAP
and Utah Advisory Staff Report) which does not preclude Quest
fromarguing for offset in the relevant court of law.  However,
as stated in the Texas Plan 8 6.2 “whether or not the nature of
damages sought by CLEC is such that an offset is appropriate
will be determined in the relevant proceeding,” not unilaterally
by Qnest in this proceeding.

9 See e.g. CJI 4'h 6:14 (1988).
0 4.
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26. The Conmmission is thus interested in seeing the Texas
and Col orado I|anguage regarding offset: “(i)f for any reason
CLEC agreeing to the QPAP is awarded conpensation for the sane
or anal ogous whol esal e performance covered by the QPAP, Quest
shall not be foreclosed from arguing that such award should be
of fset with anounts paid under the QPAP.”

27. Accordingly, the proposed QPAP should be edited by
Quest as foll ows:

§ 13.5 By incorporating these |iquidated damages terns
into the PAP, Quwest and CLEC accepting this PAP agree
t hat pr oof of damages from any non-conform ng
performance  neasurenent would be difficult to
ascertain and, therefore, liquidated damages are a
reasonabl e approximation of any contractual danmages
that may result from a non-conformng perfornmance
measurenment. Qnest and CLEC further agree that Tier 1
paynents made pursuant to this PAP are not intended to
be a penalty. The application of the assessments and
damages provided for herein is not intended to
foreclose other noncont r act ual | egal and non-
contractual regulatory clains and renedies that nmay be
avail able to a CLEC

( DELETE)

(1 NSERT)

8§ 13.6 CLECs shall be able to file an action seeking
contract damages that flow fromthe alleged failure to
performin an area specifically neasured and regul ated
by the QPAP, however; CLEC mnust first seek perm ssion
through the Nebraska Public Service Conmission to
proceed with the action. The permssion shall be
granted only if a CLEC can present a reasonable theory
of danages for the non-conformng perfornmance at issue
and evidence of real world econonmic harm that, as
applied over the preceding six nonths, establishes
that the actual paynments collected for non-conform ng
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performance in the relevant area do not redress the
extent of the conpetitive harm

( DELETE)

(1 NSERT)

§ 13.7 Any liquidated danages paynent by Quest under
these provisions is not hereby nmade inadnmissible in
any proceeding relating to the sanme conduct where
Qnest seeks to offset the paynent against any other
damages a CLEC nay recover; whether or not the nature
of danmages sought by the CLEC is such that an offset
is appropriate wll be determined in the related
pr oceedi ng.

D. Tri gger of Paynents

28. The proposed QPAP incorporates a two-tier system of
paynments based on Qmest’s nonthly performance results, with Tier
1 paynents nade to the CLECs to provide conpensation, and Tier 2
paynents nade to the states to provide additional performance
incentives to Qnest. As presented by Qemest, the trigger dates
of said paynents woul d vary between Tier 1 and Tier 2.

29. The Conmmi ssion does not concur with the reasoning
behind differentiating between the trigger dates for Tier 1 and
Tier 2 paynments. As Qwest agrees that it nust be in conpliance
with 8 271 before entering the in-region |ong distance market,
t he Conmi ssion sees no reason to wait a nunber of nonths before
Qnest woul d becone liable for anti-conpetitive behavior and thus
Tier 2 paynments. To do otherwise, would provide Quest an
opportunity to act in an anti-conpetitive fashion for a nunber
of months only to correct it before a penalty would apply.
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30. Therefore, the Conmission believes that both Tier 1
and Tier 2 paynents shall begin sinultaneously after the first
mont h of non-conpli ance. Qnest is directed to nodify its pro-
posed QPAP accordingly.

E. Escal ati on Cap

31. In its proposed QPAP, Qaest has included a cap as to
escal ati on of paynments.* Facilitator Antonuk agreed with such a
concept. This Conmm ssion notes that Dr. Giffing of the New
Mexi co Advisory Staff, the Colorado Public Utilities Conm ssion
(through its Chairperson Raynond G fford) and the Utah Division
of Public Wilities staff have summarily disnissed such a con-
cept. In fact, the Colorado Public Uilities Conmm ssion indi-
cated that Quest’'s argunment to freeze escalated penalties nmade
no | ogi cal sense.

32. Antonuk argues that the PID standards may be flawed

and thus Qaest wll not be able to achieve such standards.
However, this Conm ssion agrees nore with the views of the Uah
Conmmi ssion Staff. If Quest is neeting the standards currently

to obtain § 271 relief, then there is no reason it should not be
able to neet themin the future.

33. Quest further argues that Qwest’s conpliance paynents
may dwarf CLEC costs to provide service. The Conmi ssi on,
however, agrees with the Colorado Public UWilities Conm ssion,
through its Chairperson, who indicated that the argunent nissed
the poi nt because,

“paynent escalations are neant to be a bal ance
bet ween conpensating the CLECs for their |osses
and ensuring that the penalty is higher than the
anount that Qwest is willing to absorb as a cost
of doi ng business. Since the value to Qnest of
suppressing conpetition in a particular nmarket
may dwarf the cost of the relevant services that
Qnest shoul d be selling, sonetinmes the escal ation
may have to be significant to notivate Qunest to
perform Al though the idea that Qwest would
rationally evaluate whether it is nore valuable
to absorb penalties and retard conpetition or to
adhere to the law and avoid penalties is still
purely specul ative, one of the underpinnings of
this performance plan is to ensure this type of
strategic action is deterred. Continuous escal a-

"See Exhibit K at §6.2.2.
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tion of paynents for continuous poor perfornance
shoul d hel p prevent this strategic activity.”

34. This Comrission also agrees with the coments of
Buster Giffing of the New Mexi co Advocacy Staff that if Qwmest’s
performance for a performance neasurenent renmains non-conpliant
for over six consecutive nonths, then evidence exists that the
payment | evels have not escalated to the point that would induce
Qnest to conme into conpliance wth those performance
measur ement s.

35. Thus, one solution, as suggested by Uah and New
Mexico staff and done by Colorado is to renpve the linmitation on
escal ati on. Nebraska agrees with that approach and directs

Qnest to renove the caps on escalation found in Table 2 of its
proposed QPAP. As such, Tier One Per Cccurrence-H gh, Medium
and Low would increase one hundred dollars per nonth unti
conpl i ance. Tier One Per Masurenent H gh would increase
$25, 000 per nonth, Medium woul d increase $10,000 per nonth, and
Low woul d increase $5,000 per nmonth until conpliance.

36. Furthernmore, Nebraska, like the state of Woning, is
al so concerned about Quwest being “rewarded” through de-
escal ation after a certain period of corrected performance. |If
a certain level of payment was required to obtain Quest
conpliance, then future failures by Qwmest should also be
penal i zed accordingly. Therefore, the Nebraska Conm ssion
proposes a nodified “sticky” duration.

37. Once Quwest has conpletely stepped down the Tier 1
paynent schedul e through several consecutive nonths of conpliant
performance, should Qmest then fail to conply with a benchmark
or parity performance neasure for two consecutive nonths, the
anount of paynent to a CLEC shall be the amount in the Tier 1
paynment schedule for two nonths or the highest nmonthly paynent
for the same measure incurred in the preceding 12 nonths,
whi chever is greater.

38. Furthernore, the Nebraska Conmi ssion believes that it
must take the issue of escalation one step further. Based upon
the record before us in Nebraska, the Conmi ssion sees no basis
for distinguishing between escalating Tier 1 and Tier 2
paynents. If Qnest continues to perform at an unsatisfactory
|l evel for both Tier 1 neasures and Tier 2 neasures, there is no
| ogi cal basis under which Tier 2 paynments should not simlarly
escal ate. Therefore, Qwest is directed to create an escal ation
schedule for Tier 2 paynments that mrrors that of Tier 1
paynents. Finally, the sticky duration nmethodology outlined
above shall also apply to Tier 2 paynents.
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F. Si x Month Revi ew

39. This Conmmission is further concerned that Qnest
mai ntains too nmuch control in the six-nonth review It is
particularly troubled by proposed QPAP 8§ 16.1, which states,
“any changes cannot be nmde without Qwest approval.” As it

currently reads, there is no provision in the proposed QPAP for
the Commission to be the ultinmate determiner of contested
i ssues. Therefore, the Commission is concerned about the
ability to change other aspects of the plan as found in the
Texas PAP.

40. The Commi ssion has revi ewed Col orado’s CPAP § 18.6
whi ch i ndi cates,

“...(t)yhe six-nonth CPAP review process

shal | focus on refining, shifting the
relative weighting of, deleting, and adding
new Pl Ds. After the Comnm ssion considers
such changes through the six-nonth process,
it shall determne what set of changes
shoul d be enbodied in an anended SGAT that
Qwest will file in order to effectuate these

changes.” (enphasis added).

CPAP § 18.7 allows parties to “suggest nore fundanental changes
to the plan; but unless the suggestion is highly exigent, the
suggestion shall either be declined or deferred until the three-
year review.”

41. The Conmission has also reviewed the findings of the
Utah Advisory Staff in which they indicated that the Utah Public
Service Conmission will be the ultimate decision nmaker in the
deci sion maki ng process to proposed QPAP changes.” In addition,
the Conmission has reviewed Dr. Giffing’s (of the New Mexico
Public Uilities Commssion Staff) deternmination that the
Conmi ssion should retain its ability to nake changes if the QPAP
is not in the public interest. Finally, the Conmi ssion has
reviewed § 6.4 of the Texas PAP which pernmits changes to the
“remedy plan” whereas the Qaest proposed QPAP does not.

42. The Conmission finds that it is in the public interest
to assure that the Commission has the ultimate authority to
determine if and when changes should be nmade to the QPAP.
Therefore, this Conmission reserves the right to initiate a
proceeding regarding the QPAP at any tine. While the nornal
review should be periodic and the six-nmonth interval wll
generally suffice, parties should be able to raise serious
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i ssues before the Conmission at any tine. The Conmission wll
decide if such issue needs to be immediately addressed or if it
shoul d be considered at the next six-nmonth review

43. Finally, the Commission wants to make clear that it
shoul d al so have the ultinate authority to change any provisions
of the QPAP after notice and hearing.

44, Such proceedings wll preserve the due process and
other rights of all parties, while retaining the Conm ssion's
ability to act in the public interest regarding this docunent.
Qvest shall amend proposed QPAP § 16.1 to incorporate these
modi ficati ons.

G Audits

45. The audit programin the QPAP is intended to provide
assurance that a high level of confidence can be placed in the
performance results that Qwest neasures. Antonuk’s report
recommended a nulti-state process for audits, as there would be
substantial comonality anong issues, and that Qnest would face
significant costs if all 14 states in its region were to conduct
i ndi vidual audits. Nonet hel ess, Antonuk al so recognized that
states needed to retain the ability to potentially conduct their
own audits to neet the particular needs and circunstances of the
state.

46. Antonuk’s report proposes an audit approach that
allows for both pre-planned and as-needed testing of Qwest’s
nmeasur ement program Under such an approach, the states would
jointly retain an independent auditor for a two-year period to
conduct the audit, and assess the need for individual audits
requested by individual CLECs, with the costs of said audits
being paid froma portion of Tier 1 and Tier 2 paynents.

47. According to its latest proposed QPAP, Quest has
nodi fi ed t he QPAP consi st ent with t he Facilitator’'s

recomendat i ons. The redlined QPAP provides for a two-year
audit cycle and a detailed audit plan developed by an
i ndependent auditor retained for a two-year period. The

proposed QPAP identifies the scope of the audit plan as
“identifying specific performance neasurenents to be audited,
the specific tests to be conducted, and entity to conduct them”
with specific attention to “higher risk areas identified in the
CSS report.”

48. The proposed QPAP proposes that a comittee of
Conmi ssioners from different states would have oversight over
the auditor’s activities, and would resolve disputes arising
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from the audit. Any disagreenents between Qmest and CLECs
about accuracy or integrity of data would be referred to the
audi t or.

49. The Nebraska Conmi ssion concurs with the facilitator’s
findings that Qrvest’s original proposed audit programin § 15 of
the proposed QPAP is not sufficient to ensure a high |evel of
confidence in the perfornmance results that Qaest neasures. How
ever, while we do want to investigate the possibility of multi-
state ROC collaborative in this area, we are not prepared to
comrit ourselves at this tinme, to the specific nulti-state
revi ew process set forth in Quest’s redlined QPAP.

50. The Nebraska Conmission believes that it 1is the
state’s responsibility to evaluate any issues that nmay arise
over performance results or performance neasures, including
changes in the way Qnest produces performance results. As such,
we prefer to wait and see how the ROC col |l aborative process de-
vel ops before agreeing to a specific multi-state review process
for an audit process. Therefore, we defer our decision on par-
ticipation in any nulti-state audit process until a later date.
To that end, Quaest nust replace the language in 88 15.1 through
15.4 of the redlined QPAP, with the follow ng:

15.1 Any party nmay request that the Comm ssion
conduct an audit of performance results or perfornance

nmeasur es. The Conmmission will determne, based upon
requests and upon its own investigation, which results
and/or neasures should be audited. The Commi ssion
may, at its discretion, conduct audits through
participation in a collaborative process wth other
st at es.

15.2 The costs of auditing will be paid for by Quest.

15.3 Qnaest shall report to the Commission nonthly,
any changes it makes to the automated or rmanual
processes used to produce per f or mance results
including data collection, generation and reporting.
The reports nust include sufficient detail to enable
the parties to understand the scope and nature of the
changes.

15.4 In the event of a dispute between Qnest and any
CLEC regarding the accuracy or integrity of data
collected, generated and reported pursuant to the
QPAP, nest and the CLEC shall first consult with one
another and attenpt to resolve the dispute. If the
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issue is not resolved within 45 days, either party nmay
request that the Conmi ssion consider the natter.

H. Audi t s/ Revi ew Expenses

51. The Commission disagrees with Antonuk regarding the
pl acement of Tier 1 and Tier 2 paynents into a special fund to
cover audit expenses. The QPAP was designed for Quest and thus
all expenses related to its admnistration should be borne by
Qnest . Accordingly, 100 percent of Tier 1 and Tier 2 funds
should be paid to the respective CLEC and/or state fund, wth
the costs of the audit and other administrative activities paid
by Qwest. Any costs of review by the State of Nebraska wll be
paid for out of the state fund to the extent funds are
available. Qnest will be responsible for any costs that exceed
the funds available fromthe state fund.

| . Paynents

52. Al Tier 1 paynents made by Qwest under the QPAP shall
be in the form of cash paynents instead of bill credits, unless
a CLEC owes Qmest for undisputed accounts receivables that are
past due over 90 days.

53. Tier 2 payments that are to go to the state fund shall
be deposited into the Nebraska Conpetitive Tel ephone MNarketpl ace
Fund.

54, Tier 1 and Tier 2 paynments shall be nmade within one
month following the due date of the performance neasurenent
report for the nmonth for which paynent is being nade. Qnest
shall pay interest on any |ate paynent and underpaynent at the
Prime Rate as reported by the Wall Street Journal on the day the
paynment was originally due. On any overpayment, Qwest is al-
lowed to offset future paynents by the ampunt of the overpaynent
plus interest at the Prine Rate.

J. Pl an | npl enent ati on

55. The QPAP shall becone effective on the date the FCC
grants Qaest 8 271 relief for the state of Nebraska.

K. Conpl i ance Language

56. As the record indicates that Qmest has agreed to
i ncorporate the bel owstated | anguage if a conm ssion so orders,
this Commi ssion mandates that Qmest incorporate the follow ng
| anguage into the proposed QPAP:
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§ 13.10 Any paynments nade by Qwest as a result of the
PAP should not: 1) be included as expenses in any
Qrnest  revenue requirenent, or 2) be reflected in
increased rates to CLECs for services and facilities
provi ded pur suant to 8§ 251(c) of t he
Tel ecomuni cati ons Act of 1996 and priced pursuant to
§ 252(d) of the Tel ecomunicati ons Act of 1996.

CONCLUSI ON

57. Therefore, in consideration of the findings contained
herein, the Conmission is of the opinion and finds that Qnest’s
proposed QPAP should be approved as anended, with direction for
Qwest to make the nodifications outlined within this order.
When such nodifications have been incorporated into the Quest’s
proposed QPAP, the Commission will review said changes and, if
satisfactory, recomend to the FCC that the revised QPAP satis-
fies the public interest for the citizens of Nebraska.

ORDER
IT IS THEREFORE ORDERED by the Nebraska Public Service Com

m ssion that Qaest shall incorporate the changes outlined in
this order.

IT I'S FURTHER ORDERED that once Qwest has done so, the
required changes wll be reviewed by this Conmssion for
conpliance with this order.

IT IS FINALLY ORDERED that if conpliance is achieved, the
Conmission will recomend to the FCC that the revised QPAP
satisfies the public interest for the citizens of Nebraska.

MADE AND ENTERED at Lincoln, Nebraska, this 23rd day of
April, 2002.

NEBRASKA PUBLI C SERVI CE COW SSI ON
COVM SS| ONERS CONCURRI NG
Chair

ATTEST:

Executive Director



