BEFORE THE NEBRASKA PUBLI C SERVI CE COWM SSI ON

In the Matter of Qmest Corporation ) Application No. C- 2537
Seeki ng Approval of its Revised )

Statement of Generally Available ) “EMERG NG SERVI CES”

Terms (SGAT) pursuant to Section ) SGAT APPROVED | N PART

252(f) of the 1996 Teleconnunica—g
tions Act. Entered: Cctober 16, 2001

BY THE COWM SSI ON:

At issue before the Nebraska Public Service Comm ssion
(Conmmi ssion) is whether certain provisions of the Statenent of
General ly Avail able Ternms (SGAT) submitted by Qmest Corporation
(Qmest) on May 22, 2001 nmeet the requirenents of Sections 251
252 and 271 of the Tel ecomunications Act of 1996 (Act)! and
rel evant FCC regul ations. This order relates to those provisions
of the SGAT conpliance issues referred to as “Enmerging
Services,” enconpassing the FCC s post-1996 requirenents with
respect to line sharing, subloop unbundling, packet switching
and dark fiber.

In the Seven- St ate Wirkshop on Energi ng Services, Qwest and
all interested parties fromthe seven states had the opportunity
to present briefs and offer testinony regarding Qwest’s
conpliance with the FCC s requirements. During the course of
the Wor kshop, Qwest and the parties were able to reach consensus
on a nunber of disputed issues, and these issues may now be
considered closed. Wth respect to those issues that renmained
in dispute, the Wrkshop Facilitator prepared a Report on
Emer gi ng Services (Report), released June 11, 2001. Subsequent
to release of this Report, Qwmest nade further efforts to resolve
the remai ning disputes and, in a nunber of instances did so by
modi fying its Statement of Generally Available Terns and
Condi ti ons ( SGAT) to accommodat e t he Facilitator’s
reconmendati ons, even where such accommodati ons may not have
been required under FCC regul ati ons.

The Conmm ssion has adopted the record developed in the
Seven- State Workshops. Additionally, the Commi ssion has
required interested parties to identify and brief inpasse issues
on the Emerging Services Wrkshop Report (Wrkshop Report)
i ssued by the Facilitator, John Antonuk of Liberty Consulting
Group (Seven-State Facilitator) and oral argunents were held by

147 U.S. C. "7 251, 252 and 271
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this Commi ssion on July 2, 2001.

To determ ne whether the SGAT provisions addressed in the
Enmer gi ng Services Workshop conply with the Act, rel evant Federa
Conmmuni cati ons Conmmi ssion (FCC) regul ations and all applicable
state law and regulations, the Conm ssion has reviewed the
record of the Workshop, including the testinmny, briefs and
coments submitted by Qmest, conpetitive | ocal exchange carriers
(CLECs), M. John Antonuk’s (hereinafter the Facilitator) June
11, 2001 Workshop Report and recomendati ons, and the coments
of the parties in response to the Wrkshop Report.

Additionally, the Commi ssion has reviewed the list of
i npasse issues subnmitted to the Conm ssion on the Wrkshop
Report and on July 2, 2001, the Conmi ssion heard oral argunents
regar di ng whet her the Comm ssion should adopt the Facilitator’s
findings relating to the conpliance of Qmest’'s SGAT in the
Wor kshop Report. A copy of the Quwest’s proposed SGAT changes to
reflect the Workshop report, dated July 6, 2001, is attached and
i ncorporated herein as Exhibit A

FI NDI NGS OF FACT

Havi ng considered the relevant facts, briefing and oral
argument by the parties, the Commi ssion now accepts and adopts

all itens that were resolved in the course of the W rkshop by
consensus of the parties (Consensus Itens) with regard to
Qnest’s SGAT conpli ance. Li kewise, for all inpasse itens

resolved by the Facilitator and to which no party has taken
exception (Undisputed Itens), the Commi ssion now accepts and
adopts the Facilitator’s recomendati ons as de facto consensus
items with regard to Qmest’s SGAT conpli ance. Finally, wth
respect to those issues that remain in dispute and to which
Qnest, AT&T or other parties have taken exception (D sputed
Itens), the Comm ssion accepts and adopts specific findings and
conclusions with respect to Qunest’s SGAT conpli ance.

Wth respect to each category of Energing Services
requi renents, the Comnmi ssion rules as follows:

. LINE SHARI NG

On Decenber 9, 1999, the FCC released an Order (the Line
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Sharing Order?) amending its wunbundling rules to require
i ncunbent | ocal exchange carriers (ILECs) to provide unbundl ed
access to the high-frequency portion of copper loops in certain
situations. The unbundling of the high-frequency portion of the
| oop enables a CLEC to of fer advanced services over that portion
of the loop at the sane time Qmest is using the | ow frequency
portion of the loop to provide analog, circuit-swi tched voice
servi ces. This joint use of copper |loops by both CLECs and
ILECs is comonly referred to as |ine sharing.

By the conclusion of the Wrkshop, Qwest and the other
parties had reached consensus on six of the original ten
di sputed |ine sharing issues. The parties have accepted the
Facilitator’s proposed resolution of two other itens. As a
result, only two line sharing itenms remain in dispute.

A Consensus Itenms. The Commi ssion hereby accepts and adopts
the following itenms reached by consensus of the parties
with regards to Qunest’s SGAT conpl i ance:

1. Collocating Digital Subscriber Line Access Miltipl exer
(DSLAMS) . As the Seven-State Facilitator’'s Report
acknow edges, SGAT § 8.1.2 pernits collocation of
DSLAM equi pment “in central office and renote
| ocations, subject to space availability.”3 The

Commi ssion finds that Qwmest’'s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
i mpl enmenting FCC regul ations and all applicable state
| aw and regul ations with respect to this item

2. Direct Connections Option. SGAT § 8.3.1.11.2.3
permits CLECs to provision cables to every other
nodul e on the COSM C franme or Miin Distribution Frane
( MDF) . The Conmi ssion finds that Qumest’s SGAT is in
conpliance with Sections 251, 252 and 271 of the Act,

2 Third Report and Order in CC Docket No. 98-147, Fourth
Report and Order in CC Docket No. 96-98, In the Matters of
Depl oyment of Wreline Services Ofering Advanced

Tel econmuni cati ons Capability and | npl enmentati on of the Local
Conpetition Provisions of the Tel econmuni cations Act of 1996,
14 FCC Rcd 20912 (1999) (“Line Sharing Order”).

3 Report on Emerging Services (rel. June 11, 2001) (Report)
at 13.



Application No. C- 2537 Page 4

i mpl enenting FCC regul ations and all applicable state
Il aw and regul ations with respect to this item

3. Requiring Separate CLEC MELD Runs. SGAT §
8.3.1.11.2.3 allows CLECs to join with Qwmest in a
single Mechanized Engineering and Layout for
Di stributing Frame ( MELD) run, wher e such
consolidation is feasible. The Comni ssion finds that
Qunest’s SGAT is in conmpliance with Sections 251, 252
and 271 of the Act, inplenenting FCC regul ati ons and
all applicable state |aw and regul ations with respect
to this item

4. Allowing for Direct Connection in Conmon Areas. SGAT
§ 9.4.2.3 pernmits direct connection between a CLEC and
the COSM C frame or MDF without requiring the use of
an Interconnection Distribution Frane (ICDF). The
Commi ssion finds that Qwest’'s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
i mpl enmenting FCC regul ations and all applicable state
|l aw and regul ations with respect to this item

5. Li ne Sharing Cost Elenments. The parties have agreed
that rate el enents and prices listed in the Qvest SGAT
will be further considered in a subsequent cost
docket . Subject to possible nodifications, the
Commi ssion finds that Qmest’'s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
i mpl ementing FCC regul ations and all applicable state
|l aw and regul ations with respect to this item

6. Line Splitting. The parties have agreed that the
i ssue of whether the Qwmest SGAT conplies with the
FCC's line splitting requirements will be deferred
until the next workshop report.

B. Unchal l enged Items. Two of the renmining four |ine sharing
i ssues were disputed and decided by the Facilitator;
however, no one chall enged those issues in their comments.
As a result, with one small addition, the Commi ssion hereby
accepts and adopt s t he fol | owi ng uncont est ed
recommendati ons of the Seven-State Facilitator with regard
to Quwest’s SGAT conpliance:

1. Owmnership of and Access to Splitters. The FCC s rul es
do not require Qunest to provide CLECs with splitters
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at its central offices on aline-at-a-tine basis. The
Commi ssion finds that Qwmest’'s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
i mpl enmenting FCC regul ations and all applicable state
|l aw and regul ations with respect to this issue.

2. Tying Qaest Data Service and Voice Service. Although
the FCC rules do not so require, Qwest agreed to
continue providing Megabit digital subscriber |ine
(DSL) service on a line-shared basis to current
custoners who switch to a CLEC provi di ng voi ce service
over unbundled network elenment platform (UNE-P).
However, wupon questioning by the Commi ssion, Quest
initially would not agree to provide Megabit DSL
services to persons who did not currently have voice
service with Qrvest. Despite Qnmest's position at the
time of the Goup 1 oral argument, Qwest subsequently
modi fied its position on July 30, 2001, at the oral
argurment on the Group 2 Report. Therefore, Qwest's
current position is that Qaest agrees to allow a UNE-P
custoner to request that Qwest provide them Megabit
DSL data service only and Qmest wll provide that
service. Wth that wunderstanding, the Conm ssion
finds that Qnest’s SGAT is in conpliance with Sections
251, 252 and 271 of the Act, inplenmenting FCC
regul ations and all applicable state law and
regul ations with respect to this issue.

C. Disputed Items. Wth respect to Qmest’'s SGAT conpliance
and to the two disputed itenms enunerated below, the
Commi ssi on hereby accepts and adopts the follow ng findings
of fact and concl usions:

1. Li ne_Sharing over Fiber Loops.

Fi ndi ngs _of Fact:

a. Li ne sharing is currently feasible as a techni cal

matter only over copper |oops. Li ne sharing
i nvol ves having two carriers provide services to
one custoner over a single loop facility -- for
exanpl e, Qwest provides voice service over the
| ower frequency portion of the | oop, and the CLEC
provides DSL service over the high frequency
portion of the | oop. At this point, the only
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technically-feasible way to line share is to use
a | oop nmade of clean copper.* Wen the loop is
provided using a Digital Loop Carrier (DLC)
system or over fiber, sharing the |oop would
garble the signals, a fact that no party has
chal | enged.

b. Al t hough the FCC has acknow edged t he theoretical

possibility of Iine sharing over fiber |oops, the
FCC has yet to determ ne that such an arrangenent
is technically-feasible, and no additional line
sharing obligations have been i nposed. Moreover,
the FCC has initiated a Notice of Proposed
Rul emaki ng to assess, anobng other things, the
technical feasibility of Iine sharing over fiber.5

C. Qnest has offered to provide new fornms of I|ine
sharing as they becone technically available.
Qnest nenorialized such willingness by including
SGAT § 9.4.1.1, which states:

To the extent additional 1line sharing

technol ogi es and transport nechanisnms are
identified, and Qmest has deployed such
technology for its own use, and Qmest is
obligated by law to provide access to such
technology Qmest will allow CLECs to line

4 See Workshop Il 2/27/01 Tr. 90: 11-18.

5 See Third Report and Order on Reconsideration in CC Docket
No. 98-147, Fourth Report and Order on Reconsideration in CC
Docket No. 96-98, Third Further Notice of Proposed Rul emaking in
CC Docket No. 98-147, Sixth Further Notice of Proposed
Rul emaking in CC Docket No. 96-98, Deploynent of Wreline
Services O fering Advanced Tel ecommunications Capability and
Impl ementation of the Local Conpetition Provisions of the
Tel econmuni cati ons Act of 1996, 16 FCC Rcd 2101, 2107 Y12 (2001)
(“Line Sharing Reconsideration Order”) (“For these reasons, we
are initiating a Third Further Notice of Proposed Rul emaking
today in the Advanced Servi ces docket and a Sixth Further Notice
of Proposed Rulenaking in the Local Conpetition docket that
requests comrent on the feasibility of different nmethods of
providing line sharing where an i ncunbent LEC has depl oyed fi ber
in the loop.").
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share in that sane manner.

The Facilitator’s Report found that the |anguage
of SGAT 8§ 9.4.1.1 was “expansive enough” to
address new | ine sharing options if and when they
becone feasible and effective.®

Anal ysis and Concl usi ons:

a. The FCC s |ine sharing orders and other rules do
not currently require line sharing over fiber
| oops.

b. In response to CLEC demands, Qwest has anended
SGAT § 9.4.1.1 to provide for line sharing over
fi ber Ioops if and when such |ine sharing becones
technical | y-feasi ble and Qnest has depl oyed this
technology for its own use. This anmendnment is
adequate to ensure that CLECs have access to
future line sharing arrangenents as they becone
avail abl e, prove feasible, and are required by
the FCC.

C. The Conmi ssi on hereby adopts the Workshop Report
on this issue with respect to Qwest’'s SGAT
conpl i ance. The Conmm ssion hereby finds that
Qnest’s SGAT is in conpliance with Sections 251
252 and 271 of the Act, inplenmenting FCC
regul ations and all applicable state law and
regul ations with respect to |line sharing.

Provi si oni ng I nterval

Fi ndi ngs of Fact:

a. I n SGAT Exhibit C, Qmest has comritted to provide
CLECs with line sharing within five days of a
request.”’

b. As CLEC testinony at the Wrkshop established

once a CLEC recei ves access to the high-frequency
portion of a | oop from Qwnest under a line sharing

6

7

See Report at 19.
Since the filing of the frozen SGAT Exhibit C, Qwest has

comritted to reduce the provisioning interval for |line sharing
down to three business days.
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arrangenent, the CLEC needs, at npbst, one or two
additional days to perform any further work
needed to begin providing its DSL service to a
customer. 8

c. Qnvest’s five-day interval for providing CLECs

with line sharing enables a CLEC to begin
providing its DSL service to a custoner well
within the 10.5-day period that Qaest requires,
on average, to be able to serve the sane
custoners, even taking into account the extra day
or two of additional work the CLEC nust perform
after it receives access to the high-frequency
portion of the |oop.

Anal ysis and Concl usi ons:

a. The FCC s Line Sharing Order establishes that the
proper legal standard for the |ine sharing
provisioning interval is whether it permts CLECs
to offer new DSL service to retail custoners at
parity with Qwest’s provisioning of its own DSL
servi ce.

b. Qvest’s five-day provisioning interval gives
CLECs anpl e opportunity to initiate services on a
schedule that is fully conpetitive with Quest,

and hence exceeds the parity standard established
by the FCC s Line Sharing Order.

cC. In its previous Section 271 Orders, the FCC has

held a five-day provisioning interval for line
sharing to be reasonable.?®

8

9

See Workshop Il 2/27/01 Tr. 36:11-17 (comrents of Rhythmns).
See, e.g., Menorandum Opini on and Order, Application of

Veri zon New England Inc., Bell Atlantic Comrunications, |nc.

(d/b/a Verizon Long Di stance), NYNEX Long Di stance Conpany
(d/'b/a Verizon Enterprise Solutions) and Verizon d obal

Net works Inc., for Authorization to Provide In-Region,

I nter LATA Services in Massachusetts, CC Docket No. 01-9, FCC
01-130 (rel. Apr. 16, 2001) at & 163 (“Verizon Massachusetts
Order”) (upholding formal 5-day |ine sharing provisioning
interval with actual performance of 6-7 days).
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d.

Quest’s five-day provisioning interval is an
accurate and proper reflection of current
ci rcumnst ances. Thi s st andard will be

reconsidered if Qwmest significantly reduces the
anount of time it takes to provision its own
retail DSL service.

The Commi ssion hereby adopts the Wrkshop Report
on this issue and finds that Quest’s SGAT is in
conpliance with Sections 251, 252 and 271 of the
Act, i npl ementing FCC regulations and al
applicable state | aw and regul ati ons with respect
to this issue.
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Il. SUBLOOP UNBUNDLI NG

In the UNE Remand Order, the FCC determi ned that |LECs must
provi de unbundl ed access to the constituent facilities making up
the loop, known as *“subloops.”1 By the conclusion of the
Wor kshop, Qwest and the other parties had reached consensus on
seven of the disputed subl oop unbundling issues. The parties
have accepted the Facilitator’s proposed resolution of one
additional item As a result, six subloop unbundling itemns
remain in dispute.

C. Consensus ltems. Wth respect to Quest’s SGAT conpli ance,
the Comm ssion hereby accepts and adopts the follow ng
items reached by consensus of the parties:

1. Subl cop Definition. The anended definition of
subl oops in SGAT § 9.3.1.1 confornms to the definition
given by the FCC UNE Rermand Order. The Commi ssion
therefore finds that Qwmest’s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
i npl emrenti ng FCC regul ati ons and all applicable state
|l aw and regul ations with respect to this item

2. Unbundling All Loop Types. Under SGAT 8§ 9.3.1.1 and
9.3.1.2, Qmest provides subloop access for all [|oop
types. The Commi ssion therefore finds that Qwest’s
SGAT is in conpliance with Sections 251, 252 and 271

of the Act, inplenenting FCC regulations and all
applicable state |aw and regulations with respect to
this item

3. Spectrum Restrictions. SGAT 8 9.3.2.1 no |onger

contains a restriction on spectrum usage for the two-
wire distribution subloop, and Qaest has conmitted to
permt DSLAM and splitter collocation wherever space
is available in order to provide CLECs with access to
the high frequency portions of |oops. The Comm ssion
therefore finds that Qemest’'s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
i mpl enmenting FCC regul ations and all applicable state

10 See Third Report and Order and Fourth Further Notice of
Proposed Rul emaki ng, |nplenmentation of the Local Conpetition
Provi si ons of the Tel ecomuni cati ons Act of 1996, 15 FCC Rcd
3696, 3791 & 209 (1999) (“UNE Remand Order”).
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Il aw and regul ations with respect to this item

4, Subl cop Ordering Informati on. Qwest has expl ai ned t he
practical operation of SGAT 8§ 9.3.6.1 to the
satisfaction of the parties and has supplied a
reference for obtaining the requested NC/ NCI code
i nformati on. The Conmi ssion therefore finds that
Qnest’s SGAT is in compliance with Sections 251, 252
and 271 of the Act, inplenmenting FCC regul ations and
all applicable state |aw and regul ations with respect
to this item

5. Ri ght s- of - Way. The ri ght - of - way acqui sition
provisions of SGAT 8 9.3.6.1 have been anended to
conformto the general right-of-way provisions of SGAT
8§ 10.8 and to the satisfaction of the parties. The
Commi ssion therefore finds that Qwmest’'s SGAT is in
conpliance with Sections 251, 252 and 271 of the Act,
i mpl enenting FCC regul ati ons and all applicable state
| aw and regul ations with respect to this item

6. Di spute Resolution. Language in SGAT § 9.3.8.3
providing for opti onal di spute resolution or
arbitration under 47 U . S.C. § 252 of the Act has been
del eted, as agreed by the parties, and the general
di spute resolution provisions of SGAT § 5.18 wll
apply to all disputes. The Comn ssion therefore finds
that Qunest’s SGAT is in conpliance with Sections 251,
252 and 271 of the Act, inplenenting FCC regul ations
and all applicable state law and regulations wth
respect to this item

7. Copper Feeder and Fiber Subl oops. Under SGAT 88§
9.3.1.7, 9.7, and 9.2.2.3.1, copper feeder and fiber
subl oops are avail able as nonstandard offerings by
means of Qwest’'s Special Request Process. The
Commi ssion therefore finds that Qwmest’s SGAT is in
conpliance with Sections 251, 252 and 271 of the Act,
i npl enenting FCC regul ations and all applicable state
| aw and regul ations with respect to this item

B. Unchallenged Item Wth respect to Qaest’s SGAT
conmpliance, the Conm ssion hereby accepts and adopts the
following uncontested recommendation of the Seven-State
Facilitator.
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CLEC Facility Inventories. Under amended SGAT § 9.3.3.5,
CLEC facilities -- inventories, which provide infornmation
needed for Qmest to be able to process a local service
request (LSR), nmy be perforned simultaneously with the
first subloop order. Al t hough the |anguage in SGAT 8§
9.3.6.4.1, which requires that CLECs pay the costs of
creating the inventory, was disputed, the Seven-State
Facilitator’s Report did not address the issue and no
parties challenged Qaest’s SGAT on this issue at the July
2, 2001, hearing. The Commi ssion therefore finds that
Qunest’s SGAT is in conpliance with Sections 251, 252 and
271 of the Act, inplenenting FCC regulations and all
applicable state Iaw and regulations with respect to this
item

C. Disputed Itenms. As to the disputed itens enunerated bel ow,
the Comm ssion hereby accepts and adopts the follow ng
findings of fact and conclusions with respect to Qnest’s
SGAT Conpl i ance:
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1

Subl oop Access at  Milti-Tenant Environnment (MIE)

Term nal s.

Fi ndi ngs of Fact:

a.

The SGAT all ows CLEC access to network interface

devices (N Ds) (denmarcation points) and MIE
term nal s (when subl oop i s sought) in exactly the
sane way.

Purely as a mtter of terminology, it is

important to clarify what these termnals are to
be called when they are demarcation points, as

opposed to when they are not. Assi gni ng
different nanmes will |eave no confusion about
whether a subloop is involved: Wen an ME
terminal is involved, subloop is necessarily

there; when a NID is ordered, it is necessarily
the demarcation point.

In order to accommpdate CLEC concerns, Qaest has

already elimnated collocation require-nments at
in- and on-building ME term nal s. !

As the Seven-State Facilitator acknow edged, the

multiplicity of facility configurations at non-
building MIE termnals, and the specific
operational issues each configuration presents,
make it inpossible to prescribe blanket subloop
access rules applicable to every possible
configuration. Instead, “a nore case-specific
approach is needed to consider the service
reliability, safety, work efficiency, cost, and
engi neering and operating practices involved in
term nal access” by CLECs. '?

Wth respect to the many accessible terminals in

Qunest’ s out si de pl ant, t he Seven- State
Facilitator declared that not only was there no
“record that will allowfor a prior and simlarly
pragmatic solution in those cases,” but also
“making such a record for all possible cases
woul d appear to be unmanageabl e anyway, given the

11
12

See Report at 27.

I d.

at 5.
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evidence from all sides confirmng the wide
variety of circunmstances that exist in Qwest’'s
net wor k. " 13

Quwest has anended SGAT § 9.3.1.1.2 to allow for a

case- by-case analysis of the conditions of CLEC
access to term nal configurations not
specifically addressed in the SGAT.

Anal ysi s and Concl usi ons:

a.

In the UNE Remand Order, the FCC required
unbundl i ng of subl oops'* and of the NID.® The FCC
defined the NI D unbundl ed network el enment in the
UNE Remand Order “to include any nmeans of
i nterconnection of custonmer premises wiring to
the i ncunbent LEC s distribution plant, such as a
cross-connect device used for that purpose.”16
The FCC acknow edged that it was establishing a
particular definition for the N D unbundled
network elenent: “[T]he NID definition, for the
pur poses of our unbundling analysis, should be
fl exi bl e and technol ogy-neutral .”?'’

The FCC reiterated that this discrete UNE N D

definition includes any variation in *“the
hardware i nterfaces between carrier and custoner
premi ses facilities,” i.e., the demarcation

point.® Thus, the FCC plainly defined the
unbundl ed NI D, regardless of the technol ogy the
NI D enpl oys, as the demarcation point at which
the custoner premises facilities begin.

The parties acknow edge that there are a variety

of different types of terminals available in the
Qnest’s outside plant today. The Seven-State
Facilitator reasonably concluded that the CLEC s

13
14

15
16
17
18

I d.
See

I d.
I d.
I d.
I d.

at 29.

UNE Remand Order, 15 FCC Rcd at 3788-3800 && 202-229.

at 3800- 3804 && 230-240.

at 3801 & 233 (enphasis added).
at 3801 & 234 (enphasis added).
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bl anket rule deening all MIE ternminals to be NI Ds
and prescribing a single npde of access was
i nappropriate in light of the nyriad of
particul ar network configurations and operati onal
and engi neering issues presented by the various
MIE term nal s throughout Qwest’s network.

SGAT § 9.3.4.2, which states that the conditions

of CLEC access to termnal configurations not
specifically addressed in the SGAT wll be
determned on a case-by-case Dbasis, fully
conplies with the FCC s subloop rules.®

The Commi ssion hereby adopts the Whrkshop Report
on this issue with respect to Quest’s SGAT. The
Commi ssion therefore finds that Qmest’'s SGAT is
in conmpliance with Sections 251, 252 and 271 of
the Act, inplenmenting FCC regulations and all
applicable state | aw and regul ati ons with respect
to this item

ring LSRs for Access to Prem se Wring at MIEs.

ngs of Fact:

Submi ssion of an LSRis the industry standard for
whol esal e orders. The Ordering and Billing Forum
(OBF) is the national industry forumthat creates
and maintains LSR ordering guidelines.?® These
guidelines are the de facto standard for
ordering. %

The OBF has considered how subl oop unbundling

shoul d be ordered and is nearing closure on its
draft solution.? The process the OBF has defined
for ordering subloops is based on subm ssion of
an LSR for all subloop elenents, including
feeder, distribution and intra-building cable.?3

Whenever a CLEC is interconnecting with Qwmest’s

d.
e.
2. Requi
Fi ndi
a.
b.
c.
9 See Report
2 See
2 See
2 See
z See

at 28-30.

Wor kshop 11 2/28/01 Tr. 153:15-154:09.
Wor kshop 11 2/28/01 Tr. 154:1-3.

Wor kshop 11 2/28/01 Tr. 154:9-21.

Wor kshop 11 2/28/01 Tr. 154:22-155:6.
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network, the LSR requires the CLEC to provide
carrier facility assignment (CFA) information to
identify the tie-down information that identifies
the inter-connection point.?2* The CFA or
equivalent information is standard information
that is widely used in the industry.?® Qwest’s
LSR form for subl oop orders requires
substantially the same information that CLECs
currently provide on LSRs to order unbundled
| oops. 2¢

The industry’s standard requirenent of an LSR has

anpl e practical justification. The LSR contains
i nformati on regarding the interconnection point
bet ween the CLEC network and the Qmest network. ?7
It also allows the CLEC custoner care repre-
sentative who creates the LSR to check the
i nterconnection point information agai nst Quest’s
systems to ensure that it is valid and will be
accept ed. 28

The LSR also contains information that Qwest

needs for billing, tracking inventory and
identifying the <circuit for rmaintenance and
repair purposes.? Tinely subm ssion of the LSR
is required so that Qawest can satisfy its
obligations to manage and mamintain its network
and to bill and recover the paynent to which it
is entitled for the elenent.3° NMore inportantly,
both CLEC and Qwest custoners will be adversely
affected by the lack of a timely LSR due to the
resulting inaccuracies in Qwest’s systens, which
will inpede Qnest’s repair efforts.

The absence of an LSR woul d dramatically increase
Qnest’s costs. W thout LSR information, Qwest

24
25
26
27
28
29
30

See
See
See
See
I d.
See
See

Wor kshop |11 2/28/01 Tr. 167:1-13.

Workshop Il 2/28/01 Tr. 166:23-167:5; 168:12-23.
Wor kshop 11 2/28/01 Tr. 179:18-180: 2.

Wor kshop Il 2/28/01 Tr. 166:17-167: 16.

Wor kshop Il 2/28/01 Tr. 169:16-170: 23.

Wor kshop Il 2/28/01 Tr. 171:6-14.
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woul d have to build manual processes into its
billing flowin order to ensure accurate billing
out of the usual nonthly flow 3

The absence of an LSR would inpede Qnest'’'s

ability to service its own retail customers. |If
a custoner subscribes to a CLEC s service, then
decides to return to Qwmest, Qwest wll have
difficulty providing service because it will not

know t hat the CLEC has taken the subl oop.3? When
that custoner called Qwest to order service,
Quest may have conmmtted to a shorter
installation interval and be unable to neet it
because it was not aware that a portion of the
subl oop had been taken by the CLEC. 3 Quest would
be simlarly unable to turn up service if a CLEC
customer noved out of an apartment and the new
custoner ordered Qwest service.3 If the CLEC
removed the wong customer’s junper and repl aced
it with its own junper, Qwest would be unable to
determ ne the proper placenent of the wres. 35
Wt hout knowl edge regarding the activity that has
taken place at the termnal, a Qwmest technician
is faced with either pulling off the CLEC junper
because he believes that it should be serving a
Qnest  custonmer or not turning up the Qwest
service.3 Neither option is acceptabl e because
both result in the unnecessary disruption of a
custoner’s service. If the CLEC had notified
Qvest of these activities by submitting an LSR,
Qnest woul d have been able to contact the CLEC to
resolve the situation nuch nore quickly and
efficiently.?

In order to limt costs and delays to CLEGCs,
Qnwest has agreed to suspend the LSR period for

31
32
33
34
35
36
37

See
See
See
See
See
See
See

Workshop Il 2/28/01 Tr. 173:2-7
Workshop Il 2/28/01 Tr. 194:13-19.
Workshop 11 2/28/01 Tr. 194: 20-25.

Wor kshop Il 2/28/01 Tr. 194:13-19.

Wor kshop Il 2/28/01 Tr. 195:6-12.

Wor kshop Il 2/28/01 Tr. 195:6-12.

Wor kshop 11 2/28/01 Tr. 195:22-196: 10.
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five days, during which CLECs nmay proceed with
connection to Qwest’'s on-prenmises wring and
conmence service.

Anal ysi s and Concl usi ons:

a.

Qnvest is legally entitled to bill for the use of

wiring that it owns, and its provision of
adequate service depends on the information

contained in LSRs. As the Seven-State
Facilitator concluded, LSRs facilitate regular
and accurate billing and “provide for the control

necessary to support nmaintenance and repair,
carrier switching and custoner-turnover needs.”38
Requiring LSRs for access to prem ses wiring at
MIEs, as per the industry standard, is not
di scrim natory.

Suspending the LSR submission requirenment for
five days wll satisfy OQwest’s legitimte
busi ness needs in a nondiscrinmnatory fashion,
prevent conpetitive disadvantages to CLECs from
excess del ay, and adhere to FCC gui del i nes.

The Conmi ssion hereby adopts the Wrkshop Report

on this issue. The Commi ssion therefore finds
that Qnest’s SGAT is in conpliance with Sections
251, 252 and 271 of the Act, inplenenting FCC
regul ations and all applicable state |aw and
regul ations with respect to this item

3. Det erni ni ng Owmership of Inside Wre.

Fi ndi ngs _of Fact:

a. Qnest needs to determine whether it owns MIE
wiring prior to giving CLECs access to subloop
el ements so that Qwmest knows where its network
(and hence its mai nt enance and repair
obligations) ends and the custoner premnises
facilities begin.?3®

b. W t hout determ ning the ownership of inside wire,

38 Report at 6.

39

See Workshop Il 2/28/01 Tr. 127:23-128:18.
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Qwvest and the CLEC cannot know if the CLEC
requires a subloop elenment from Qwmest, cable
owned by the | andowner, or both.

Since Qnest is entitled to collect fees from

CLECs for their use of the on-prem ses wire Qunest
owns, Qwest needs to be able to nake an accurate
determination of who owns the requested on-
prem ses wire.

The CLECs thenselves have acknow edged the need

for Qnest to make this determination in other
state proceedings. For exanple, in the Col orado
foll ow-up Workshop on Energing Services the week
of April 16, 2001, AT&T proposed SGAT | anguage
that would specifically require Qmest to perform
the ownership inquiry.4°

In response to CLEC requests and t he

recommendati ons of the Seven-State Facilitator,
Qnest has anended SGAT 8 9.3.3.5 to reduce the
ten-day interval for determning inside wre
ownership to two days where Qwaest has nmde a
previ ous ownership determ nation and to five days
with witten evidence of an owner’'s self-
decl arati on.

In good-faith conpliance with the Seven-State

Facilitator’s recomendations, Qwest has agreed
to absorb the regular costs associated with
conducting the ownership determ nation.

Anal ysis and Concl usi ons:

a.

Qwest has a legitimate business justification for

requiring a determnation of the ownership of
inside wring and such a requirenent is
nondi scri m natory.

Qnest’ s amendment of SGAT § 9.3.5.4.1 to reduce

40 See AT&T Proposed SGAT § 9.3.8.2, Colorado Wrkshop,

filed April

19,

2001 (“Qnest shall reply to such MIE Omership

Request within (a) ten (10) days, if CLEC s request is the
first request for access at such MIE.").
4 See Report at 34-35.
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the ten-day interval to two days where Qwest has
made a previous ownership deternination, and to
five days with witten evidence of an owner’s
sel f-declaration, is both reasonable and fully in
accord with FCC requirenents. 42

c. As the Seven-State Facilitator observed, Quest is

responsible for maintaining adequate records
concerning facility ownership,“ and therefore
Qnest should bear any costs in excess of the
reasonable and m nimal costs of exam ning
ownership records. However, Qaest should *“be
entitled to reinbursement for any increnental
owner shi p determination actions that it is forced
to undertake as a result of bad-faith CLEC
actions associated with an assertion of ownership
by parties other than Quest.”4

d. The Conmi ssion hereby adopts the Wirkshop Report

on this issue. Qmest is therefore in conpliance
with this item The Commi ssion therefore finds
that Qnest’s SGAT is in conpliance with Sections
251, 252 and 271 of the Act, inplenenting FCC
regul ations and all applicable state law and
regul ations with respect to this item

2 First Report and Order and Further Notice of Proposed

Rul emaki ng in WI Docket No. 99-217, Fifth Report and Order and
Menmor andum Opi ni on and Order in CC Docket No. 96-98, and
Fourth Report and Order and Menorandum Opinion and Order in CC
Docket No. 88-57, Pronotion of Conpetitive Networks in Local
Tel econmuni cati ons Markets, Wrel ess Communi cations
Association International, Inc., Petition for Rulemking to
Amend Section 1.4000 of the Commission’s Rules to Preenpt
Restrictions on Subscriber Prem ses Reception or Transni ssion
Ant ennas Designed to Provide Fixed Wrel ess Services;

I npl ementation of the Local Conpetition Provisions in the

Tel econmuni cati ons Act of 1996; Review of Sections 68.104 and
68. 213 of the Commi ssion’s Rul es Concerning Connection of
Sinple Inside Wring to the Tel ephone Network, 15 FCC Rcd
22983, 23009 1 56.

4 Id. at 34.

44 I d.
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sioning Intervals.

Fi ndi

ngs of Fact:

a.

Qnest has proposed standard intervals to address
the anpunt of time Qmest has to perform the up-
front work required to gather the appropriate
informati on and enter it into Qevest’s systens, to
install a field connection point (FCP), and to
provi de cross-connect coll ocati on.

Qwest has conmitted to a provisioning interval of

ten cal endar days for determ ning ownership of
inside wiring -- faster than required by any FCC
order. In addition, Qwest repeatedly clarified
in the Workshop that it would conplete this step
in less time if possible.* 1In fact, Qwmest has
amended SGAT 8§ 9.3.5.4.1 to reduce the ten-day
interval to two days where Qwest has made a
previ ous ownership determnation, and to five
days with witten evidence of an owner’'s self-
decl aration (see above).

The CLECs have acknowl edged in other state

proceedi ngs that even a ten-day interval woul d be
reasonable for this determ nation. For exanple
in the Colorado followup Wrkshop on Energing
Services, AT&T proposed |anguage that would
explicitly give Qwest ten days to perform the
owner ship inquiry. 48

Once ownership is determ ned, the interval for

i nventorying the CLEC s term nal begins. Qnest
has reduced the inventory interval fromten to
five cal endar days, running from the end of the
i nterval for determn ni ng ownership.4 During this
five-day period, Qwmest acquires the addressing
information for the CLEC s term nations entered
into Qnest’s systens so that the CLEC can issue
an LSR

4 See, e.g.,

Wor kshop 11 2/28/01 Tr. 107:3-20; Workshop |

3/01/01 Tr. 36:22-37:2.

46 See supra

note 49.

4 See Workshop Il 3/01/01 Tr. 36:7-37:14.
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e. The conbined initial infrastructure intervals,

which total a maxi mnum of 15 days, are reasonabl e
not only in light of the work involved, but also
in light of the fact that a CLEC will know wel
in advance of placing its first order that it
will be going to the MIE. I ndeed, the CLEC
itself nust perform work in the MIE before
getting custoners, such as putting its own
terminal in the MIE and running conduit to the
Qnvest MIE termnal. 48 Thus, the one-tine
infrastructure work taking up to 15 days should
not have any negative effects on a CLEC s
mar keti ng plans and do not unduly del ay CLECs.

f. The ownership inquiry and the inventory are

required only once. After the first subloop
order in a MIE, these intervals do not apply.
For those subsequent orders, the interval is
either zero days (for intrabuilding cable) or
five days (for distri-bution subloop).

g. Qnest has anended SGAT § 9.3.1.3.1 to clarify

that an FCP is required only for access in
detached terminals, not for access in ME
term nal s. When an FCP is required, the CLEC
accesses the subl oop by collocation of equipnent
or by sinplified cross-connect collocation in the
term nal . 4® The FCP and Cross-connect
installation interval is 90 days.

Anal ysi s and Concl usi ons:

a. Qnest’ s ten cal endar-day interval for deternining
ownership of MIE wiring is reasonable. In the
MIE Order, the FCC held that the ILEC has up to
ten business days to deternm ne ownership of the

48 See Testinony of Daniel C. Keating, IIl on Behalf of AT&T
Conmuni cations of the Pacific Northwest, Inc., dated March 19,
2001, at 4:20-5:5 (“Before AT&T nmarkets to potential customers,
it prepares the building by running a one inch weather proof
conduit from its <cross connect box to the Qwmest MPOE
Terminal /NID").

4 See Workshop Il 2/28/01 Tr. 103:21-104: 18.
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i ntrabuil ding cabl e. 5

b. The FCC has adopted a standard 90-day col | ocation

interval for all forns of collocation.5 Since
the FCC has also expressly stated that
coll ocation applies to subl oop access, % the 90-
day FCP and cross-connect installation interval
i s acceptable.

c. G ven the rel axation of the LSR requirenments, the

elimnation of the facility inventory as a
prerequisite to LSR i ssuance, the elimnation of
the need for collocation when CLECs are accessing
MIE Termi nals, and other provisioning interval
i mprovenents, we accept t he Seven- State
Facilitator’s conclusion that no further changes
to the provisioning intervals are warranted. 53

d. The Comnmi ssion hereby adopts the Workshop Report

50 First Report and Order and Further Notice of Proposed
Rul emaki ng in WI Docket No. 99-217, Fifth Report and Order and
Menor andum Opi ni on and Order in CC Docket No. 96-98, and Fourth
Report and Order and Menorandum Opi ni on and Order in CC Docket
No. 88-57, Promotion of Conpetitive Networks in Local
Tel econmuni cati ons Markets, Wrel ess Comruni cati ons Associ ation
International, Inc., Petition for Rulemaking to Amend Section
1.4000 of the Conmmission’s Rules to Preenpt Restrictions on
Subscri ber Preni ses Reception or Transm ssion Antennas Desi gnhed
to Provide Fixed Wreless Services; |nplenentation of the Local
Competition Provisions in the Tel ecommuni cations Act of 1996;
Revi ew of Sections 68.104 and 68.213 of the Conmi ssion’s Rules
Concerni ng Connection of Sinmple Inside Wring to the Tel ephone

Net wor k, 15 FCC Rcd 22983, 23009 T 56 (MIE Order).
51 Order on Reconsideration and Second Further Notice of

Proposed Rul emaking in CC Docket No. 98-147 and Fifth Further
Notice of Proposed Rul emaki ng i n CC Docket No. 96-98, Depl oynent
of Wreline Service Ofering Advanced Tel ecommunications
Capability; Inplementation of the Local Conpetition Provisions
of the Tel ecomunications Act of 1996, 15 FCC Rcd 17806, 17821
1 27 (2000) (Collocation Order).

52 See 47 C.F.R 8 51.319(a)(2)(D) (“Access to the subl oop
is subject to the Conmi ssions collocation rules.”)

53 See Report at 36.
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on this issue. The Conmi ssion therefore finds
that Qnest’s SGAT is in conpliance with Sections
251, 252 and 271 of the Act, inplenenting FCC
regul ations and all applicable state |aw and
regul ations with respect to this item

Requi rement for Qwest-Perforned Junpering at MIEs.

Fi ndi ngs of Fact:

a.

There are legitimate network and service
reliability concerns that justify a requirenent
that Qwest perform all junpering at nonstandard

MIE term nals not located in or on buildings.

Qnest’s systens do not allow for CLECs to run the

junmpers in MIE term nals for distribution subl oop
syst ens. These systens do not recognize
term nals as MIE term nal s or detached terni nals.
The Qwest systems do recognize the difference
bet ween i ntrabuil ding cabl e subl oops and
di stribution subloops, which is why Qwest can
allow CLECs to run junpers for intrabuilding
cabl e subl oops. However, there is no way for
Qnest to know not to roll a truck for
di stribution subloop orders involving an MIE
term nal .

The only way Qwest can reasonably protect its

equi prrent and prevent CLECs from accessing the
cable pairs though which Qmest provides |ocal
exchange service is to linmt access for the
pur pose of running the junmpers to Qaest
t echni ci ans. %

Such a requirenent is consistent wth |LEC
practice and with what state conm ssions have
general |y required nationw de.

There is no evidence that CLECs require blanket
rights to performunsupervi sed cross-connect work

54 See Enmerging Services Rebuttal Testinony on Line Sharing,
Sub Loop Unbundling, Dark Fiber, Packet Switching and

Items of Karen A. Stewart, Qwest Corporation
(Stewart Rebuttal Testinmony) (January 5, 2001) at 20-21.

Checkl i st
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at out-of-building MIE terninals to be able to
provi de service.

Despite the absence of a legal obligation to do

so, SGAT § 9.3.5.4.5 enmpowers CLECs to perform
jumper work in MIE terminals where the CLEC
orders intrabuilding cable, % which is where nost
of the demand for MIE subloops is. Additionally,
Qnest has elimnated the distinction in SGAT §
9.3.6.4 between enclosed and open terminals in
mul ti-tenant buildings and now allows CLECs to
run jumpers in both kinds of term nals.

Qnest has also elimnated the requirenent that

CLECs establish separate cross-connect fields at
MTE term nal s.

In response to the Seven-State Facilitator’s
recommendati on, Qrest will amend SGAT 8§88 9. 3. 6. 4,
9.3.5.4.5, and rel ated sections to allow CLECs to
request, on a case-by-case basis, pernmission to
Wi re connections outside the context of in- and
on-bui l ding MIE term nals.

Anal ysis and Concl usi ons:

a.

Interpreting the FCC s Collocation Order, the

D.C. Circuit Court of Appeals declared that a LEC
“may take reasonable steps to protect its own
equi pnment, such as encl osing the equipnent inits
own cage.”"% The D.C. Circuit also noted with
approval the FCC counsel’s suggestion “that the
LECs should be allowed to segregate collocation
space fromthe rest of a LEC s property.”5 The
FCC's rules therefore pernmit a LEC to take
reasonabl e steps to protect its own equi prent, up
to and including segregating its equipnent from
CLEC equi prrent in a collocation space.

In previous Section 271 orders, the FCC has

55

56
57

See SGAT 8§ 9.3.5.4.5 ("If CLEC ordered intrabuilding
Cabl e Loop,
between its Subl oop el enents and Qmnest’s Subl oop el enents.”).

GTE v.
I d.

CLEC shall dispatch a technician to run a junper

FCC, 205 F.3d 416, 426 (D.C. Cir 2000).
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approved I LEC policies requiring that all subl oop
junmpering, even those in MIE ternminals be
performed by the ILEC s technicians. %

C. Qunest’s SGAT, which permts CLECs to perform

jumpering in MIE termnals for access to
i ntrabuil ding cable subloops, and to request
authority to perform junpering at nonstandard
out-of -building MIE terminals on a case-by-case
basi s, provides CLECs wth adequate and
nondi scrim natory access to subl oop el enents.

d. The Conmi ssion hereby adopts the Wrkshop Report
on this issue. The Conmi ssion therefore finds
that Qnest’s SGAT is in conpliance with Sections
251, 252 and 271 of the Act, inplenenting FCC
regul ations and all applicable state law and
regul ations with respect to this item

6. Expandi ng Explicitly Avail abl e Subl oop El enents.

Fi ndi ngs of Fact:

a. As outlined in SGAT Exhibit F, Qwmest currently

of fers several subloop el enents as standardi zed
products. These standardi zed products are
devel oped where there exists a “reasonably
foreseeabl e denmand.”

b. Wor kshop testinony indicated that “if Qwest is to

nmeet CLECs’ expectations of standard processes
and procedures, set installation intervals and
rates, then Qwmest nust create a “product” as a
way to comrunicate internally and externally

58

See, e.g., Menorandum Opinion and Order, Application by SBC
Communi cations Inc., Southwestern Bell Tel ephone Conpany, and
Sout hwest er n Bel | Commruni cat i ons Ser vi ces, I nc. d/ b/ a
Sout hwestern Bell Long Di stance, Pursuant to Section 271 of the
Tel econmuni cations Act of 1996 to Provide |In-Region, InterLATA
Services in Texas, 15 FCC Rcd 18354 (2000) (SBC Texas Order);
see also Verizon Massachusetts Order, CC Docket No. 01-9, FCC
01-130 (rel. April 16, 2001), supra.
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about how to order and provision the requested
service. "%

c. CLECs may request other subl oop el ements through

the Special Request Process (SRP).® Both the
Seven-State Facilitator and the Comm ssion Staff
have agreed that the particulars of SRP will be
reviewed in a future workshop. 8!

d. The CLECs have presented little or no evidence of

a current or inmediate need for additiona
el enments. Noting that AT&T had done “little nore
than list all the conceivable types of unbundling
that might be of concern to it in the future,”
t he Seven-State Facilitator concluded that it was
“not appropriate to expect Qumest to undertake the
effort to design standard offerings for every
concei vabl e case, without reference to potentia
demand for each. 62

e. Since the workshop, the CLECs have conceded this

issue in the enmerging services workshop in the
state of Washi ngton.

Anal ysis and Concl usi ons:

a. The UNE Rermand Order does not require Qmest to
design standard offerings for subloop elenents
and access points for which no CLEC has
denonstrated current or future need.

b. Al t hough the details of Qwmest’'s SRP will be

addressed in a future workshop, the SRP appears
to be an adequate neans of addressing whatever
ot her fornms of subl oop access a CLEC nmay require.

50 Stewart Rebuttal Testinony at 15.

60 See Workshop Il 3/01/01 Tr. 30:1-17; SGAT 8 9.3.1.7 (“Quest
shal |l provide access to additional Subloop elenments to CLEC
where facilities are avail able pursuant to the Special Request
Process in Exhibit F.”).

61 See Report at 38; Staff’s Conments on Report on Energing
Services at 18.

62 Report at 38.
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C. The Comnmi ssion hereby adopts the W rkshop Report

on this issue. The Conmi ssion therefore finds
that Qnest’s SGAT is in conpliance with Sections
251, 252 and 271 of the Act, inplenenting FCC
regul ations and all applicable state |law and
regul ations with respect to this item

I11. PACKET SW TCHI NG

In networks that divide nmessages into units, or packets,
“packet switching” is the “function of routing individual data
units . . . based on address or other routing information
contained in the packets.”® The FCC does not require ILECs to
unbundl e packet switching except in extrenmely limted
ci rcunst ances. %4 An ILEC s obligation to wunbundle packet
switching is linmted to those cases in which it has deployed a
DSLAM in a rempote termnminal ®® and the followi ng four conditions
are net:

1. The incunmbent LEC has deployed digital |oop carrier
systens, including but not limted to, integrated
digital loop carrier or universal digital |oop carrier
systens; or has deployed any other system in which
fiber optic facilities replace copper facilities in
the distribution section (e.g., end office to renote
term nal, pedestal or environnentally controlled
vaul t);

2. There are no spare copper |oops capabl e of supporting

the xDSL services the requesting carrier seeks to
of fer;

3. The incunmbent LEC has not permtted a requesting
carrier to deploy a DSLAM at the renote termnal,
pedestal or environnentally controlled vault or other
i nterconnection point, nor has the requesting carrier
obtained a virtual collocation arrangenent at these
subloop interconnection points as defined by §

63 UNE Rermand Order, 15 FCC Rcd at 3834 & 304.

64 Id. at 3835 & 306.

65 Id. at 3838 313 (“[The] incumbent LECs must provide
requesting carriers with access to unbundl ed packet sw tching
in situations in which the i ncunbent has placed its DSLAMin a
rempte termnal.”).
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51. 319(b); and

4, The incumbent LEC has deployed packet switching
capability for its own use. 8

At the conclusion of the Wrkshop, Qwest and the other
parties had reached consensus on eight of the disputed packet
switching i ssues. The parties have accepted the Facilitator’s
proposed resolution of four others. As a result, only one
packet switching itemremains in dispute.

A Consensus Itenms. The Commi ssion hereby accepts and adopts
the following items reached by consensus of the parties:

1. Defi ni ng Packet Switchinag. The definition of packet
switching in SGAT § 9.20.1 confornms to that provided
in paragraph 304 of the UNE Rermand Order. The

Commi ssion therefore finds that Qwmest’s SGAT is in
conpliance with Sections 251, 252 and 271 of the Act,
i mpl enenting FCC regul ations and all applicable state
l aw and regul ations with respect to this item

2. Defining the Condition Regarding No CLEC Coll ocation
of DSLAMs. The | anguage of SGAT § 9.20.2.1 parallels
the ternms of 47 C.F.R § 51.319, which defines the
conditions under which incunbents nust provide
nondi scri m natory access to unbundl ed packet
swi t chi ng. The Conm ssion therefore finds that
Qnest’s SGAT is in conmpliance with Sections 251, 252
and 271 of the Act, inplenenting FCC regul ati ons and
all applicable state |aw and regul ations with respect
to this item

3. Access at Any Feasible Point. SGAT 8§ 9.20.2.2
through 9.20.2.5 have been revised to clarify that
access to packet switching is available at any
technically feasible point. The Comm ssion therefore
finds that Qwest’s SGAT is in conpliance with Sections
251, 252 and 271 of +the Act, inplementing FCC
regulations and all applicable state Jlaw and
regul ations with respect to this item

4, Avai lability of CLEC- Specified Packet Swi t chi ng
Options. SGAT § 9.20.2.6 gives CLECs the ability to

6  See 47 C.F.R " 51.319(c)(5)(i)to(iv).



Application No. C 2537 Page 3¢

request all switching-equipment options that the
unbundl ed packet switching equiprment is capable of
provi di ng. The Conmmi ssion therefore finds that

Qnest’s SGAT is in conmpliance with Sections 251, 252
and 271 of the Act, inplenenting FCC regul ati ons and
all applicable state | aw and regul ations with respect
to this item

5. Limting Access to Packet Managenent Systens. Under
the terms of SGAT § 9.20.2.7, Qwmest wll provide
packet network managenent capacity to CLECs by neans
of service orders. Qawest will also pernmit CLEC access
to the virtual channel for packet network service if
it becones possible in the future to partition the
channel so as to accommpdate nore than one entity.
The Conmi ssion therefore finds that Qvest’s SGAT is in
conpliance with Sections 251, 252 and 271 of the Act,
i npl enenting FCC regul ations and all applicable state
| aw and regul ations with respect to this item

6. Separ at e Rat e El enent s for Packet Swi t chi ng
Conponents. The three separate rate el ements outlined
in SGAT 8§ 9.20.3 nerely reflect the different ways in
which costs are generated in the unbundled packet
switching UNE -- not that there are three separate
UNEs. Under this arrangenent, CLECs may al so reduce
their costs by self-provisioning transport elenments.
The Conmi ssion therefore finds that Quest’s SGAT is in
conpliance with Sections 251, 252 and 271 of the Act,
i mpl enenting FCC regul ations and all applicable state
I aw and regul ations with respect to this item

7. Satisfying the Condition Relating to DSLAM Col | ocati on
Denial. SGAT § 9.20.4.1 clarifies the three ways in
which CLECs, prior to ordering unbundled packet
swi tching, can denponstrate that they have been deni ed
the ability to collocate a DSLAM at a renote | ocation
in which Qrest already has a DSLAM of its own. The
Conmi ssion therefore finds that Qwest’s SGAT is in
conpliance with Sections 251, 252 and 271 of the Act,
i mpl enmenting FCC regul ations and all applicable state
Il aw and regul ations with respect to this item

8. Mai nt enance and Repair Responsibilities. AT&T has
failed to offer any specific l|anguage outlining its
joint maintenance concerns with respect to SGAT 8§
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9.20.5. The Conmi ssion therefore finds that Qwest’s
SGAT is in conpliance with Sections 251, 252 and 271
of the Act, inplenmenting FCC regulations and all
applicable state |law and regulations with respect to
this item

B. Unchal |l enged Itens. Four of the remaining five packet
switching issues were disputed and decided by the
Facilitator; however, no one challenged those issues in
their conmrents. As a result, with respect to Qaest’s SGAT
conpliance the Conm ssion hereby accepts and adopts the
foll owi ng uncontested recomendati ons of the Seven-State
Facilitator.

1. Availability of Spare Copper Loops. SGAT § 9.20.2.1.2
tracks t he requi rements of 47 C.F.R §
51.319(c)(5)(ii) and reasonably provides that, as a
condition for a CLEC to obtain unbundled packet
switching, there nmust be no spare copper |oops
avail able that would support the xDSL services the
CLEC wi shes to offer, on a level of parity of service
with Quest. The Commission therefore finds that
Qunest’s SGAT is in conmpliance with Sections 251, 252
and 271 of the Act, inplenenting FCC regul ati ons and
all applicable state |aw and regul ati ons with respect
to this item

2. Deni al of DSLAM Col |l ocation. SGAT § 9.20.2.1.3, which
conditions the provision of unbundl ed packet switching
on Qwest’s denial of DSLAM collocation at a renote
| ocation in which Qvest has deployed its own DSLAM is
in accord with the FCC rules. The Conmi ssion
therefore finds that Qwmest’'s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
i mpl enmenting FCC regul ations and all applicable state
Il aw and regul ations with respect to this item

3. Unbundling Conditions as a Prerequisite to Ordering.
Amended SGAT § 9.20.4.1 allows for sinmultaneous filing
of requests for DSLAM col | ocati on and unbundl ed packet
switching, and Qwest has al so agreed to disclose to
CLECs information concerning DSLAM collocation
availability at its renote termnals in order to
stream ine the collocation process. The Comm ssion
therefore finds that Qwaest’s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
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i mpl enenting FCC regul ations and all applicable state
Il aw and regul ations with respect to this item

Line Card “Plug and Play.” The evidentiary record
does not support requiring Qwaest to place CLECs’
individual line cards in the racks in its renpote

termnals, particularly since the FCC has yet to
determine its technical feasibility and since
i npl enenting this option would conflict wth the
current FCC standard. The Comm ssion therefore finds
that Qnest’s SGAT is in conpliance with Sections 251,
252 and 271 of the Act, inplenenting FCC regul ati ons
and all applicable state law and regulations wth
respect to this item

Disputed Item Wth respect to the disputed itemdescribed

bel ow, the Comm ssion hereby accepts and adopts the
followi ng findings of fact and concl usi ons.

1.

I CB Pricing.

Fi ndi ngs of Fact :

a. Qnvest is currently developing rates for packet

switching.% In the interim Qaest wll provide
packet switching at ICBrates.®% Once final rates
are determned, there will be a true-up.?®°

b. The devel opnment of packet switching prices

requi res extensive cost studies and analysis.
The Seven-State Facilitator has concluded that,
until this process is conpleted, ICB pricing is
the only feasible pricing nmethod and that review
of cost issues nust be deferred.™

c. The Facilitator noted that “[n]either Qwmest nor
the CLEC participants ... anticipated that cost
and price issues would be addressed in cases
where recourse to detailed cost studies and

67
68
69
70

See Workshop Il 01/19/01 Tr. 377:19-23.
See Workshop Il 01/19/01 Tr. 377:11-18.
See Report at 46.

I d.
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fiber

anal ysis woul d be necessary.”"

d. In the Workshop, AT&T acknow edged that the rate

and rate elenment issues should be deferred to
ot her proceedings. 7

Anal ysi s and Concl usi ons:

a. The Conmi ssion hereby adopts the Wrkshop Report
on this issue with respect to Qwest’'s SGAT
conpliance. The Comni ssion therefore finds that
Qnest’s SGAT is in conmpliance with Sections 251
252 and 271 of the Act, inplenenting FCC
regul ations and all applicable state law and
regul ations with respect to this item

I V. DARK FI BER

The FCC s UNE Remand Order identified dark fiber -- neaning
t hat

has been deployed but is not in use and that | acks

the necessary nessaging electronics -- as a new UNE. The FCC
required the unbundling of dark fiber both in the | oop plant and
interoffice facilities. The Order states,

Dark Fiber. W also nodify the | oop definition

to specify that the loop facility includes dark fiber
...[We] conclude that both copper and fiber alike
represent unused |oop capacity. W find, therefore,
that dark fiber and extra copper both fall within the
| oop network elenent’s “facilities, functions, and
capabilities.”

* * *
325. Dark Fi ber. In addition, we nodify the
definition of dedicated transport to include dark
fiber. Dark Fiber is deployed, unlit fiber optic
cable that connects two points within the incunbent
LEC s net work. As di scussed above, dark or “unlit’
fiber, unlike “lit” fiber, does not have electronics

on either end of the dark fiber segnment to energize it

71
72

I d.
See Workshop Il 01/19/01 Tr. 376:23-377:8.
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to transmt a tel ecommuni cati ons service.”®

At the conclusion of the Wrkshop, Qwest and the other
parties had reached consensus on eight of the disputed dark
fiber issues. The parties have not challenged the Facilitator’s
proposed resolution of two others. As a result, only two dark
fiber items remain in dispute.

A Consensus ltems. The Commi ssion hereby accepts and adopts
the following items reached by consensus of the parties:

1. Dark Fiber Forecasts. The disputed dark fiber
forecast provision of SGAT § 9.7.2.2 has been renoved
inits entirety. The Comni ssion therefore finds that
Qunest’s SGAT is in conmpliance with Sections 251, 252
and 271 of the Act, inplenenting FCC regul ati ons and
all applicable state |aw and regul ati ons with respect
to this item

2. Access to Dark Fiber Wthout Collocation. SGAT §
9.7.2.12 explicitly states that collocation in a Qaest
central office is not required for obtaining access to
dark fiber. The Commi ssion therefore finds that
Qnest’s SGAT is in compliance with Sections 251, 252
and 271 of the Act, inplenenting FCC regul ati ons and
all applicable state |aw and regul ations with respect
to this item

3. Testing. SGAT 88 9.7.2.17 and 9.7.2.17.1 provide for
joint continuity testing by Qwmest and the CLECs to
deternmine that dark fiber is working prior to the
schedul ed installation conpletion date. The
Conmmi ssion therefore finds that Qwmest’'s SGAT is in
conpliance with Sections 251, 252 and 271 of the Act,
i mpl enmenting FCC regul ations and all applicable state
|l aw and regul ations with respect to this item

4, Addition of E-UDF Rate Elenents. SGAT § 9.7.5
i ncludes an E-UDF rate elenment, as well as additiona
informati on on dark fiber rate elements, generally.
The Conmi ssion therefore finds that Qeest’s SGAT is in
conpliance with Sections 251, 252 and 271 of the Act,
i mpl enenting FCC regul ati ons and all applicable state

& UNE Remand Order, 15 FCC Rcd at 3776, 3843 && 174, 325.
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Il aw and regul ations with respect to this item

5. Purchase of a Single Dark Fiber Strand. SGAT 8§
9.7.2.4 permits CLECs to purchase a single strand of
dark fiber. The Commission therefore finds that
Qunest’s SGAT is in conmpliance with Sections 251, 252
and 271 of the Act, inplenenting FCC regul ati ons and
all applicable state [ aw and regul ations with respect
to this item

6. Provi sioning and Ordering Processes. SGAT § 9.7.3.2
gives CLECs a detailed explanation of the dark fiber
provi sioning and ordering processes. The Conm ssion
therefore finds that Qemest’'s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
i mpl enmenting FCC regul ations and all applicable state
|l aw and regul ations with respect to this item

7. Dark Fiber at Collocation Build-Qut Conpletion. SGAT
§ 9.7.3.5 allows CLECs to reserve dark fiber during
the collocation build-out process, and no prior
i nterconnection agreenent is required. The Conm ssion
therefore finds that Qwest’s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
i mpl enmenting FCC regul ations and all applicable state
|l aw and regul ations with respect to this item

8. Cross- Connect  Charges. SGAT 88 9.7.5.2.1(c),
9.7.5.2.2(c) and 9.7.5.3(c) specify that non-recurring
cross-connect charges will not apply if a cross-

connection already exists when a CLEC UDF order is
pl aced. The Commission therefore finds that Qwest’s
SGAT is in conpliance with Sections 251, 252 and 271

of the Act, inplenenting FCC regulations and all
applicable state |aw and regulations with respect to
this item

B. Unchal lenged Itens. Two of the remaining four dark fiber

i ssues were disputed and decided by the Facilitator;
however, no one chall enged those issues in their comments.
As a result, the Commi ssion hereby accepts and adopts the
foll owi ng uncontested recomendati ons of the Seven-State
Facilitator with respect to Quaest’'s SGAT conpli ance:

1. Consistency with Technical Publi cati ons. The
consi stency of Qwest reference Technical Publication
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77383 with the terns of SGAT § 9.7.2.18, as well as
the appropriate hierarchy of relevant docunents, wll
be consi dered, as necessary, in a forthcom ng workshop
on SGAT general terns and conditions. The Conm ssion
therefore finds that Qwmest’'s SGAT is in conpliance
with Sections 251, 252 and 271 of the Act,
i mpl enmenting FCC regul ations and all applicable state
Il aw and regulations with respect to this item

2. Access to Dark Fiber in Joint Build Arrangenents.
Under the terms of SGAT 88 9.7.1 and 9.7.2.20, Quest
wi Il provide CLECs with unbundl ed access to dark fi ber
held in joint build arrangenents that is “dornmant but
ready for service,” and “in place and easily called
into service” by Qmest. Qwest is subject to a good-
faith obligation in negotiating these arrangenents not
to pursue contractual restrictions on third-party
access to joint build facilities with the intent of
preventing CLECs from obtaining access to which they
are otherwise entitled. The Conmi ssion therefore
finds that Qnest’s SGAT is in conpliance with Sections
251, 252 and 271 of the Act, inplenenting FCC
regul ations and all applicable state law and
regul ations with respect to this item

A Disputed Items. As to the two disputed itens enumnerated
bel ow, the Conm ssion hereby accepts and adopts the
follow ng findings of fact and conclusions with respect to
Qnest’s SGAT conpli ance.

1. Affiliate Obligations to Provide Access to Dark Fiber

Fi ndi ngs_of Fact:

a. Qunest  Corporation (QQC) is the post-nerger

successor to US West Conmuni cations, |Inc. (USWC),
the pre-nmerger ILEC. QCis the only Qnmest entity
that provides (or has ever provided) |oca
exchange services in Nebraska.

b. QC is the only Qwest entity that has ever

acqui red any | ocal exchange facilities or network
el enents from USWC

c. Qnest  Communi cations Corporation (QCC) is the
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successor to the pre-nmerger Qwest’'s businesses.
QCC holds Qwest’s nationwide Ilong distance
net wor k.

d. Nei ther QCC nor any Qwest corporate affiliate

other than QC provides (or has ever provided)
| ocal exchange services in Nebraska, nor have
they ever been certificated as LECs. "*

e. Neither QCC nor any Qwmest corporate affiliate

other than QC has ever acquired any Iloca
exchange facilities or network elenents from
USWC.

f. There i s no substantial continuity between USWC s

operations and the operations of any Quest
corporate affiliate other than QC. 7°

g. As noted in the Facilitator’s Report, there is no

evi dence suggesting that Qmest has used corporate
structuring to avoid the unbundled access
requi renents of the Act.7®

h. SGAT 8§ 9.7.1 permts unbundled CLEC access to

dark fiber that is Ain place and easily called
into service” -- not just to dark fiber that
Qnest itself owns, but dark fiber in “facilities
to which Qmest has otherw se obtained a right of
access” that is the practical equivalent of
ownership. CLEC access to affiliates’ dark fiber
is subject to good-faith restrictions and other
terms and conditions applying to Qmest’s access,
or to the “actual practice and custon’ between
Qnest and the affiliate. Good-faith restrictions
contai ned in agreenents between the affiliate and
athird party will also apply.

Anal ysi s and Concl usi ons:

a. By its express terns, 47 US.C. § 251(c)

prescribes the “OBLIGATI ONS OF | NCUVBENT LOCAL
EXCHANGE CARRI ERS” (uppercase in original).

74
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See Workshop 111 3/27/01 Tr. 62:11-63: 1.
See Workshop 111 3/27/01 Tr. 62:14-19.
See Report at 53.
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Thus, the unbundling obligations of 47 U S.C. 8§
251(c)(3) apply only to ILECs, as specifically
defined in the Act.

b. 47 U.S.C. 8 251(h) (1) defines an “incumbent | ocal

exchange carrier” as “The |ocal exchange carrier
that --(A) on February 8, 1996, provi ded
t el ephone exchange service in such area; and
(B)(1) on February 8, 1996, was deened to be a
menber  of [the National Exchange Carriers
Associ ation (NECA)] ...; or (ii) is a person or
entity that, on or after February 8, 1996, becane
a successor or assign of a nenber [of NECA]."77

C. For purposes of Section 251(h), the FCC has said

that one conpany is a “successor” of another if
there is “‘substantial continuity” between them
Asuch that one entity steps into the shoes of, or
repl aces, anot her entity.”78 “Subst anti al
continuity” exists where a conpany has “acquired
subst anti al assets of its predecessor and
continued, w thout interruption or substantial
change, the predecessor’s busi ness operations.’”7®
In particular, a BOC affiliate is a “successor or
assign” of an ILEC only if the ILEC transfers
assets to the affiliate that are subject to
section 251(c)(3), and then only “with respect to
such transferred network el ements. "8

d. No Qwest corporate entity other than QC has

m 47 U.S.C. " 251(h)(1).

78 Mermor andum Opi ni on and Order, Applications of Ameritech
Corp., Transferor, and SBC Communi cations Inc., Transferee,
For Consent to Transfer Control of Corporations Holding
Conmi ssi on Licenses and Lines Pursuant to Sections 214 and
310(d) of the Communications Act and Parts 5, 22, 24, 25, 63,
90, 95 and 101 of the Commission’s Rules, 14 FCC Rcd 14712,
14897 | 454 (1999), vacated in part sub nom Ass’n of

Conmuni cations Enters. v. FCC, 235 F.3d 662 (D.C. Cir. 2001).

o Id. (quoting Fall River Dyeing & Finishing Corp. v. NLRB,
482 U. S. 27, 43 (1987)).
80 47 C.F. R "53.207.
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“step[ped] into the shoes of, or replace[d]” the
pre-nmerger |LEC, nor has any such affiliate

“acquired substanti al assets” of USWC or
“cont i nued” USWC' s | LEC Dbusiness “wi t hout
interruption or substantial change.” Therefore,

no Qnest entity other than QCis a “successor” of
USWC wi thin the nmeaning of 47 U . S.C. § 251(h).

As a result, no Qmest entity other than QC is an

I LEC, as specifically defined in the Act. Hence,
no Qunest entity other than QC is subject to the
| LEC unbundling obligations of 47 U S.C. § 251
(c)(3).

Even if QCC coul d be considered an | LEC (which it

cannot), its long-distance fiber network would
not be subject to unbundling. The FCC has taken
the position that the unbundling obligations do
not extend to any |LEC assets used for |ong-
di stance services. 8

Extendi ng access requirements to affiliates is

therefore appropriate only where there is
evidence that an |ILEC has wused corporate
separation to reduce its unbundling obligations,
or where the ILEC has a formal right to use an
affiliate’s facilities that is the practica
equi val ent of outright ownership

To extend the dark fiber unbundling requirenment

to affiliates generally would inproperly erase
“l'ine of business” distinctions between | LECs and
their affiliates and would be inconsistent with
gener al regul atory principles permtting
utilities to separate their operations into
regul ated and unregul ated |ines of business.

The Commi ssion hereby adopts the Workshop Report
on this issue with respect to Qwest’'s SGAT
conpliance. The Commi ssion therefore finds that
Qnest’s SGAT is in conpliance with Sections 251

81 See Order

on Remand, Depl oynent of Wreline Services

Of fering Advanced Tel ecomruni cations Capability, 15 FCC Rcd

385 (1999).
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252 and 271 of the Act, inmplenenting FCC
regul ations and all applicable state |aw and
regul ations with respect to this item

Applyving a lLocal Exchange Usage Requirenent to Dark
Fi ber .

Fi ndi ngs _of Fact:

a. Dark fiber is not a UNE unto itself, but rather

just a loop or dedicated transport facility,
depending on how it is used.? Therefore, a |oop-
transport conbinati on made of dark fiber is an
Enhanced Extended Link (EEL), just like any other
| oop-transport conbination.

b. As the Facilitator’s Report observed, requiring

the wunbundling of EELs containing dark fiber
wi thout the |ocal usage restriction could
elimnate significant anounts of access revenue
necessary to support universal service goals.8

C. The Facilitator’s Report noted further that there
is absolutely no evidence that neasuring the
anount of | ocal usage on | oop-transport

conbi nations containing dark fiber is nore
difficult than meking sinilar measurenents on
| oop-transport conbinations with no dark fiber. 8

Anal ysi s and Concl usi ons:

a. In an effort to balance unbundling obligations
agai nst the goals of access charge and universa
reform the FCC declared that interexchange

carriers “may not substitute an incunbent LEC s
unbundl ed | oop-transport conbi nati ons for specia
access services unl ess they provide a significant
anmount of |ocal exchange service, in addition to
exchange access service, to a particular

82

325.
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84

See UNE Remand Order, 15 FCC Rcd at 3776, 3843 && 174,

See Report at 57.

I d.
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cust oner. ”8 Par agraph 8 of the FCC s Suppl enent al
Order Clarification clarifies that this |oca
exchange traffic restriction applies to al
EELs, 8 or | oop-transport conbi nations.

There is no legally relevant distinction between

| oop-transport conbinations that use dark fiber

and those that use |it fiber or ordinary copper

facilities. Just like | oop-transport

combi nations without dark fiber, |oop-transport

conbi nati ons made of dark fiber nust satisfy the
| ocal exchange usage test.

The | ocal exchange usage requirenent of SGAT §

9.7.2.9 is proper under the ternms of both the
FCC s UNE Renand Order and its Suppl enmental Order
Clarification.

The Conmi ssion hereby adopts the Wirkshop Report

on this issue with respect to Qwest’s SGAT
conpliance. The Comm ssion therefore finds that
Qnest’s SGAT is in conpliance with Sections 251

252 and 271 of the Act, inplenenting FCC
regul ations and all applicable state law and
regul ations with respect to this item

85

Local
1996,

86

Suppl emrental Order Clarification, Inplenmentation of the
Competition Provisions of the Tel econmuni cati ons Act of

15 FCC Rcd 9587, 9592 & 8 (2000).
I d.
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Fl NAL ANALYSI S AND CONCLUSI ONS

In consideration of the Comm ssion’s adoption of the
foregoing consensus items, uncontested reconmmendations, and
findings of fact and conclusions, the Conmission is of the
opinion and finds that Qwest’s SGAT is in conpliance wth

Sections 251, 252 and 271 of the Act, inmplenenting FCC
regul ations and all applicable state |law and regulations with
respect energing services issues, including |ine sharing,

subl oop unbundl i ng, packet swi tching and dark fiber.
ORDER

IT IS THEREFORE ORDERED by the Nebraska Public Service
Conmi ssion that Quest’s SGAT is in conpliance with Sections 251,
252 and 271 of the Act, inplenenting FCC regulations and all
applicable state law and regulations with respect energing
services issues, including line sharing, subloop unbundling,
packet switching and dark fiber as set forth above.

MADE AND ENTERED at Lincoln, Nebraska, this 16th day of
Oct ober, 2001.

NEBRASKA PUBLI C SERVI CE COVM SS| ON
COVM SSI ONERS CONCURRI NG:

Chai r man

ATTEST:

Executive Director



