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BY THE COWM SSI ON:
Procedural History

1. Petitioner, Nebraska Technol ogy & Tel ecomrunicati ons,
Inc. (NT&T), is a corporation which has been certificated by the
Nebraska Public Service Comm ssion (Conmission or NPSC) to
provi de conpetitive |ocal exchange carrier (CLEC or conpetitive
LEC) and other telecommunications services in the State of
Nebraska, including in the ALLTEL Nebraska, Inc. |ocal exchange
service areas.

2. ALLTEL Nebraska, Inc. (fornmerly known as Aliant Com
muni cations Co.) is a corporation, doing business as ALLTEL,
(ALLTEL) and is an incunbent |ocal exchange carrier (ILEC or
i ncunbent LEC), which has been certificated by the Conm ssion to
provide LEC and other teleconmunications services in certain
| ocal exchange service areas in the State of Nebraska.

3. For the past four years, ALLTEL has been providing
t el econmuni cations services to NI&T for resale pursuant to a
February 25, 1999, interconnection agreenent (the Existing
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| nt er connection Agreenent)! which was voluntarily negotiated by
NT&T and ALLTEL' s predecessor in interest, Aliant Conmmunications
Co., and approved by the Conmm ssion on March 30, 1999, pursuant
to %2252(a) and (e) of the Tel ecommunications Act of 1996 (the
Act) “.

4. At NT&T's request, ALLTEL and NT&T have engaged in
negotiations for new terns and conditions to be contained in a
new i nterconnecti on agreenent pursuant to 8 252(a) of the Act to
replace the Existing Interconnection Agreenent. The parties
have stipulated that August 1, 2001, should be deened the date
of ALLTEL's receipt of NI&T's bona fide request for the
commencenent of such negotiations for the purposes of § 252(a)
and (b) of the Act.?®

5. As of January 7, 2002, the Parties had voluntarily
resol ved many i ssues and agreed upon alnost all of the text of a
| engthy replacenent interconnection agreement along wth 21
i ncorporated attachnments (the Proposed |Interconnection Agree-
ment),* essentially leaving six unresolved issues.® On January
7, 2002, NT&T filed a Petition for Arbitration wth the
Commi ssion, pursuant to § 252(b)® of the Act, seeking arbitration
as to the remaining open issues. On February 1, 2002, ALLTEL
filed its Response to NT&T's Petition for Arbitration.’” ALLTEL's
Response includes, as Exhibit A thereto, a list of the renaining
i ssues raised by NT&T's petition, renunbered as Issues 1, 2, 3
4, 5(a) - 5(n) and 6 along with a statenent as to the positions
of the parties regardi ng each.

6. Subject to 8§ 252(b) and other applicable provisions of
the Act, this Conm ssion has jurisdiction over the Parties and
jurisdiction over NT&T's Petition for Arbitration, to be
exercised in accordance with the Commission’s Mediation and
Arbitration Policy, established in Application No. G1128, Pro-
gression Order No. 3, dated April 8, 1997 (Arbitration Policy),
and NeB. Rev. STAT. § 86-122.

! NT&T's Exhibit 4 introduced at the July 17, 2002, arbitration hearing. [Exhibits introduced by
NT&T at the July 17 and 18, 2002, arbitration hearing conmenced with “Exhibit 1" and exhibits
introduced by ALLTEL commenced with “Exhibit 101."]

247 U.S.C. § 252(a) and (e).

® Exhibit 40, para. 1.

4 Exhibit B to Exhibit 110.

® ne of the six unresolved issues dealt generally with the appropriate pricing methodol ogy
(i.e., TELRIC) to be applied to avail abl e unbundl ed network el ements (UNEs), conbinations (UNE-P)
and col | ocation and which had 12 sub-i ssues as to the particular price of each particul ar UNE,
UNE-P, non-recurring cost or collocation element.

® 47 U S.C. § 252(b)

" Exhibit 110.

® This also is Exhibit A to hearing Exhibit 110.
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7. The Comm ssion appointed staff attorney, Laura K
Davenport, to act as Arbitrator. A hearing was conducted on
July 17 and 18, 2002, by the Arbitrator, pursuant to the
Commi ssion’s Arbitration Policy at which testinony and exhibits
were introduced on the record.?® Follow ng the hearing, the
Arbitrator, wth the agreenent of the parties, set a post
hearing schedule for *“final offers” and “briefs in support
thereof” and, pursuant to the Comm ssion Arbitration Policy,
requested that the form be based upon “issue-by-issue fina
of fers. "0

8. The Arbitrator issued the Arbitrator’'s Initial De-
cision in this matter on Novenber 27, 2002, and established
Decenber 9, 2002, as the due date for the parties to file any
comments in connection therewith. After receipt of the Parties’
comments, the Arbitrator issued the Arbitrator’s Final Decision
on February 26, 2003. The Arbitrator’s Final Decision deter-
m ned each of the six open issues in ALLTEL’s favor and required
the Parties to submt an interconnection agreenent to the
Conmi ssion conformed to reflect said Arbitrator’s Final
Deci si on. On March 26, 2003, ALLTEL submtted a proposed con-
form ng interconnection agreenent. On March 27, 2003, NT&T
submtted two draft interconnection agreenents, one purporting
to be a conformng interconnection agreenent and one purporting
to be the sanme agreement but wth approximately 16 other
changes, which were not raised in the arbitration but which NT&T
stated it believed the Parties had agreed to prior to the
arbitration petition being fil ed.

9. On April 15, 2003, the Conm ssion conducted a post-
arbitration hearing, wth appearances as shown above. The
purpose of such hearing was to review the final arbitrated
i nt erconnection agreenent and any public comments which had been
filed with respect thereto. As of the April 15, 2003,
Conmi ssion hearing, no public comments had been received. As
noted in footnote 9, above, the two-volune transcript of the
July 17 and 18, 2002, arbitration hearing and a third vol une
consisting of the exhibits which were received into evidence by

the Arbitrator were admtted into the Conmssion's April 15,
2003, post arbitration hearing record as “Exhibit No. 1 Vols. 1-
3.7 The Conm ssion also adnmitted into its hearing record as

Exhibit No. 2, the pleadings which were considered by the

® The transcripts and exhibits constituting the July 17 and 18, 2002, arbitration hearing record

were received into the Conmission’s own April, 15, 2003 post-arbitration hearing record as
“Exhibit No. 1 - Volumes 1-3.” Citations to the arbitration hearing transcript in this order
will be inthe form“Tr. p. _, In. _.” where “p.” is the page nunber and “In.” is the line

nunber. References to arbitration hearing exhibits will be to the exhibit nunbers used in the
arbitration hearing transcript.
1 Tr. p. 331.
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Arbitrator in this matter, except the Conm ssion granted
ALLTEL' s objection and determined that a certain “survey” which
was offered as part of Exhibit No. 2 purportedly prepared in
connection with a Wst Virginia PSC proceeding, would not be
considered part of the evidentiary record because it was not
submitted during the arbitration hearing.!!

Il1. Arbitrated | ssues

10. The six wunresolved issues expressly identified and
raised by the parties in the Petition for Arbitration and the
Response thereto are set forth below in the order and in the
| anguage of the Arbitrator’s Final Decision

| ssue 1: Determ ne the appropriate whol esal e discount rate
at which ALLTEL nust provide local retail tele-
communi cati ons services to NT&T for resale.

| ssue 2: Determne whether ALLTEL nust provide  NT&T
oper at or services and directory assi st ance
(OCs/DA), and if so, determne the appropriate
nmet hod.

| ssue 3: Determine whether ALLTEL can assess NT&T
Directory Charges, and if so, determne the
appropriate rate.

| ssue 4: Determine whether ALLTEL nust be required to
provi de conpetitors such as NT&T with at |east 30
days notice prior to inplenenting tariff and
pricing changes.

| ssue 5: Determne the appropriate rates at which ALLTEL
must provide unbundled network elenments (UNEs),
i ncl udi ng UNE- P,

| ssue 6: Determ ne whether ALLTEL nust provide NT&T wth
Digital Subscriber Line (DSL) service, and if so,
determ ne the appropriate rates.

I1l. Findings and Concl usi ons

11. Section 252(e)(1) of the Act requires that any
i nt erconnecti on agreenent adopted by arbitration be subnmtted to
the state conm ssion for approval. The Comm ssion’s review of
the arbitrated agreenent is limted by section 252(b)(4) of the

1 Conmission April 15, 2003, hearing transcript, p. 3, In. 10 - p. 4, In. 25.
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Act, which provides, “Action by State Comm ssion. (A The State
commi ssion shall limt its consideration of any petition [for
arbitration] under paragraph (1) [of section 252(b) of the Act]
(and any response thereto) to the issues set forth in the
petition and the response, if any, filed under paragraph (3).”
Thus, in reviewing this matter, the Comm ssion is statutorily
constrained to only consider the issues raised by the parties in
the petition and response wthin the neaning of section
252(Db) (4). | f necessary, however, Section 252(b)(4)(B) of the
Act, provides that “the Commission may require the petitioning
party and the responding party to provide such information as
may be necessary for the State comm ssion to reach a decision ..

12. Wth that said, section 252(e)(2)(B) of the Act
provides that the Comm ssion may reject “an agreenent (or any
portion thereof) adopted by arbitration under subsection (b) if
it finds that the agreenent does not neet the requirenents of
section 251, including the regulations prescribed by the
Commi ssion pursuant to section 251, or the standards set forth
in subsection (d) of this section.”

13. Also, in review of such arbitrated interconnection
agreenents, state comm ssions are allowed, pursuant to section
252(e)(3) of the Act, to utilize and enforce state law in its
review of agreenents. Accordingly, the Conm ssion may al so con-
si der what the Nebraska Legislature has declared, in that “it is

the policy of the state to: . . . [p]ronote fair conpetition in
all Nebraska tel ecommunications narkets in a manner consistent
with the federal act.” NeEB. Rev. STAT. § 86-801. In an effort
to ensure such fair conpetition, the Nebraska Legislature has
provided that “lInterconnection agreenents approved by the

comm ssion pursuant to section 252 of the act may contain such
enforcenment nmechanisns and procedures that the conm ssion
determnes to be consistent wth the establishnent of fair
conpetition in Nebraska telecommunications markets.” NeEB REeV
STAT. § 86-122(1).

14. Finally, while an arbitrated agreenent nust normally
be approved or rejected within 30 days after subm ssion by the
parties of an agreenent by arbitration under section 252(e)(4),
the parties agreed to allow the Comr ssion until My 20, 2003,
to render a decision on this agreenent.?'?

12 The arbitrated interconnection agreement was submitted to the Comm ssion on March 26, 2003, and
the Commission’s final determnation date was extended from 30 days thereafter until May 20,
2003, by agreenent of the parties and the Comm ssion to give the parties adequate tinme to file
proposed orders and for the Commission to enter its order approving/rejecting said agreenent.
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15. In fulfilling its obligations wunder the Act and
Nebraska statutes, the Commssion reviewed the Arbitrator’s
deci sion, the proposed interconnection agreenents submitted by

the parties, and the parties’ comments. Except as indicated
bel ow, we conclude the Arbitrator’s decision conports with the
requirenments of the Act, applicable Federal Comrunications

Comm ssion (FCC) rules and relevant state | aws and regul ati ons.

16. For organizational purposes, we wll address each
issue set forth in the Arbitrator’s decision, and provide clari-
fication or nodification of the Arbitrator’s decision where
appropri ate.

| ssue 1

Determne the appropriate wholesale discount rate at which
ALLTEL must provide local retail teleconmunications services to
NT&T for resale.

17. ALLTEL’s final offer regarding Issue 1 was that ALLTEL
should provide local regulated retail telecomrunications ser-
vices to NI&T for resale at a wholesale discount rate of 16
percent. According to ALLTEL, its offer was based upon an
avoi ded cost study perfornmed by its wtness David Bl essing.

18. NT&T' s proposal provided for a whol esal e discount rate
of 24 percent. NT&T, however, acknow edged that its proposa
was not based upon a cost study, as it could not afford the
expense of producing its own cost study.

19. The Comm ssion notes that ALLTEL’s offer is in fact
hi gher than the 12.88 percent discount originally devel oped by
ALLTEL’s cost study and proposed by ALLTEL at hearing or the
11. 64 percent discount rate as devel oped by ALLTEL near the end
of negotiations as the result of an avoided cost study based
upon then-avail abl e conpany financial data.

20. The Arbitrator found in ALLTEL’s favor based upon
ALLTEL’ s avoided cost study and NT&T's inability to discredit
ALLTEL’s cost study or to provide a cost study yielding a
different rate.!® During the Conmission’s post-arbitration
hearing on April 15, 2003, NT&T acceded to ALLTEL's position and
agreed that the discount rate should be 16 percent.*

21. The Comm ssion therefore finds that the evidence in
the record supports the arbitrated provisions of the intercon-

¥ Arbitrator’s Final Decision, pp. 3-7.
4 ppril 15, 2003, Hearing Tr. p. 55, Ins. 4-55.
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nection agreement as determned by the Arbitrator and the
agreenent of the parties. The Conm ssion, however, agrees wth
the Arbitrator in that “ALLTEL’s cost study woul d have been nore
persuasi ve had ALLTEL presented a witness to verify the accuracy
of the cost inputs.” Arbitrator’s Final Decision, at 5. None-
theless, with the record before us, and in consideration of the
agreenent between the parties, the Conmi ssion approves 16
percent as the appropriate whol esale discount rate for resale,
whi ch shoul d appear in the final interconnection agreenent

| ssue 2

Det ermi ne whet her ALLTEL nust provide NT&T operator services and
directory assistance (OS/DA), and if so, determ ne the appro-
priate nethod.

22. NT&T's final offer was that it should be entitled to
use ALLTEL’'s OS/ DA services, arrange for its own OS/ DA, or
pur chase OS/ DA unbundl ed network el enents.

23. ALLTEL’s final offer was that the parties should be
required to include | anguage proposed by ALLTEL in Attachment 6,
Section 5.2.1, 5.2.2, 5.2.4, 7.2.2 and 8.2.2 to the Proposed
| nt erconnecti on Agreenent. ALLTEL contends that it has agreed
to provide “custom zed routing” in Attachment 6, Section 9.1 of
t he Proposed | nterconnection Agreenent, as foll ows:

9.1 Custom zed Routing permts NI& to designate a
particular outgoing trunk that will carry certain
classes of traffic originating from NI&T s end
users. Custom zed routing enables NT&T to direct
particul ar classes of calls to particul ar outgoing
trunks which will permt NI&T to self-provide or
select anong other providers of interoffice
facilities, oper at or services and directory
assi stance. [Enphasis supplied].

The |anguage in Attachment 6, Section 9.1, permts NI&T to
arrange for its own OS/ DA, which is a portion of the relief
sought by NT&T in its Final Ofer. The FCC provided in its
Third Report and Order in Docket 96-98, codified as 47 CF. R 8§
51.319(f):

Operator Services and Directory Assistance. An incum
bent LEC shall provide nondiscrimnatory access in
accordance with 851.311 and section 251(c)(3) of the
Act to operator services and directory assistance on
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an unbundled basis to any requesting teleconmunica-
tions carrier for the provision of a telecomuni-
cations service only where the incunbent LEC does not
provide the requesting carrier with custom zed routing
or a conpatible signaling protocol. [ Enphasi s sup-
plied.]

The FCC explained this rule in its Executive Summary of the
Third Report and Order, at pages 25 and 26:

Net work El ements that Need Not be Unbundled. The fol-
| owi ng network el ements need not be unbundl ed:

Operator Services and Directory Assistance (0OS/DA).
| ncunbent LECs are not required to unbundle their
OS/ DA services pursuant to section 251(c)(3), except
in the limted circunstance where an incunbent LEC
does not provide customzed routing to a requesting
carrier to allow it to route traffic to alternative
OS/ DA provi ders.

ALLTEL has agreed to provide NT&T with custom zed routing, and
under the authority cited above is not required to also provide
OS/ DA as a UNE or allow NT&T to use ALLTEL's OS/ DA, as requested
by NT&T. Therefore, the Arbitrator selected ALLTEL's final
offer, and deternmined that the parties be required to include
| anguage proposed by ALLTEL in Attachnent 6, Section 5.2.1,
5.2.2, 5.2.4, 7.2.2 and 8.2.2 to the Proposed Interconnection
Agreement.'® The Commission finds that the evidence in the
record and applicable |aw support the arbitrated provisions of
the interconnection agreenent as determned by the Arbitrator
and approves ALLTEL's final offer regarding |Issue 2.

| ssue 3

Det erm ne whether ALLTEL can assess NT&T Directory Charges, and
if so, determ ne the appropriate rate.

24. NT&T's final offer was that no directory charge may be

assessed by ALLTEL. In the alternative, NT&T would be wlling
to pay a nom nal cost-based charge provided that NT&T shares in
the revenues generated from the directories. NT&T asserts,

wi t hout supporting evidence, that there is no cost to ALLTEL in
publishing the directories, stating that ALLTEL generates

5 Arbitrator’s Final Decision, pp. 7-9.
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revenue fromthe sale of “yell ow page” advertisenments and white
page |istings.®

25. ALLTEL’s final offer was that it may assess NTI&T costs
incurred in connection with the publication and distri bution of
its directories to NI&T, and that the increnmental cost of
providing such directories is $2.86. ALLTEL asserts that
publishing and delivery of directories results in real costs
and further asserts that it does not recover these costs from
NT&T through its UNE pricing.?’

26. Section 251(b)(3) of the Act requires that ALLTEL pro-

vide NT&T with “nondiscrimnatory access to . . . directory
listings.” Applicable case |aw provides that directory services
are network elenments that nust be provided to conpetitors at
cost - based prices. See AT&T Comm of Virginia, Inc., v. Bel

Atlantic-Virginia, Inc., 197 F.3d 663 (4th Cr. 1999). By |aw,
ALLTEL may assess NT&T cost - based directory charges.

27. The wunresolved issue is ALLTEL's cost for providing
directories to NTI&T' s custoners. ALLTEL i ndicated throughout
negotiations and in prefiled testinony that directories are
publ i shed by ALLTEL Publishing, and that its cost is $3.00 each.
At the hearing before the Arbitrator, ALLTEL’sS wtness M.
Al fred Busbee corrected his prefiled statenent, testifying that
Nebraska directories are actually published by L.M Berry
Conmpany and ALLTEL's cost for the directories is $2.86. Wthout
such information disclosed tinely, NI& was placed at a
di sadvantage in presenting an effective case to the Arbitrator.

28. Hanpered by this late information exchange, NT&T coul d
not provide evidence to dispute that $2.86 is not the true cost,
nor even that $3.00 would not be the true cost. Thus, the
Arbitrator concluded that $2.86 was the cost of the directories
and selected ALLTEL’s final offer on this issue. Further, the
Arbitrator determned that the parties should be required to
i nclude the |anguage proposed by ALLTEL found in Attachment 9,
page 5, of +the Proposed Interconnection Agreenent, but the
“Price Per Initial Book” should be changed to $2.86 on the
“Directories Price List” contained therein.?®

29. In consideration of the Arbitrator’s decision on this
issue and the evidence in the record, the Conmm ssion approves,
on an interim basis, the Arbitrator’s decision regarding |ssue
3. In order to “pronote fair conpetition,” however, as set

® NT&T's Post- Hearing Brief, p. 25.
7 Exhibit 108(a) and (b), p. 6 Ins. 13-17 and Exhibit 106 (a) and (b), p. 19, Ins. 13-18.

8 Arbitrator’s Final Decision, pp. 9-10.
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forth in NeB. Rev. STAT. § 86-102(5), the Conmi ssion wll under-
take a critical analysis of ALLTEL’'s true costs of providing
directories to NT&T. NT&T was unable to effectively counter the

information provided late by ALLTEL. The Commission’s own
investigation wll determne and/or verify the true cost of
providing directories. If, after its critical analysis, the

Commi ssion finds a cost that differs from what has been set
forth herein for ALLTEL's directories, then those findings shal
be incorporated into the interconnection agreenment on a going-
forward basis. Such action is necessary to pronote fair
conpetition in Nebraska and, as recognized by the Arbitrator, to
make sure that the costs reflect the financial benefits ALLTEL
derives fromits arrangenent with L.M Berry.

| ssue 4

Det erm ne whet her ALLTEL nust be required to provide conpetitors
such as NT&T with at |east 30 days notice prior to inplenenting
tariff and pricing changes.

30. NT&T's final offer was that prior to inplenenting any
change in rates or fees, ALLTEL should be required to provide
NT&T with notice at least thirty (30) days in advance of any
pricing changes in whatever form is nobst convenient to the
parties. Currently, ALLTEL offers to and does conply with al
Commi ssion rules and regulations regarding such changes,
including notice, but does not provide NI& wth any special
advance notice, which is not required by such rules and
regul ati ons.

31. ALLTEL's final offer is that the parties should not be
required to add | anguage to the Proposed |nterconnection Agree-
ment requiring advance notice of tariff changes that is not
requi red by current Conmm ssion rules. ALLTEL maintains that it
complies with Conmmssion rules regarding notice of tariff
changes and that it is not obligated to provide NT&T wth
advance noti ce.

32. The Arbitrator det er mi ned t hat there was no
justification for abrogating the Comm ssion’s rules regarding
notice of tariff changes. The Arbitrator therefore determ ned
that the parties should not be required to add |I|anguage
regarding advance notice of tariff changes.?'® Wiile the
Commi ssion finds that the evidence in the record and applicable
| aw support the arbitrated provisions of the interconnection

¥ 1d. pp. 10-11.
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agreenent as determined by the Arbitrator and approves ALLTEL's
final offer regarding Issue 4, the Commssion notes its
frustration with ALLTEL’s position to not voluntarily exceed the
m ni mum notice requirenments. Because the Comm ssion feels that
NT&T' s request for thirty (30) days advance notice of ALLTEL
pricing changes is reasonable in the conpetitive arena, we wl|l
institute a proceeding to pursue a change in the notice rules as
they apply to whol esal e custoners. Wt hout sufficient advance
notice of pricing changes, a conpetitor 1is placed at a
conpetitive di sadvant age.

33. Wiile the Arbitrator concluded that she could “find no
apparent justification for abrogating the Conm ssion’s rules
regarding notice of tariff changes” and accepted ALLTEL's fina
offer, the Arbitrator opined that “[1]t would seem reasonabl e
and fair that ALLTEL could sinply fax or e-mail any new tariff
filing to NT&T on the date of filing with the Comm ssion to save
NT&T the tinme and resources of nonitoring ALLTEL's tariff
filings on its own.” The Comm ssion could not agree nore.
Therefore, while the Commission at this tinme upholds the
Arbitrator on this matter, the Conmm ssion requests that ALLTEL
voluntarily provide such courtesy notice pending the outconme of
a Comm ssion proceeding to formally nodify its notice re-
qui renment s.

| ssue 5

Determne the appropriate rates at which ALLTEL nust provide
unbundl ed network el enents (UNEs), including UNE-P.

34. NT&T's final offer on each of the rates was listed in

its Final Ofer. NT&T asserts that the rates it proposes are
“just, reasonable and nondi scrimnatory” pursuant to 47 U S.C. 8§
251 (d)(3). NT&T argues that ALLTEL's study was discredited

because ALLTEL' s best offer of 1.5 tines Qwest UNE rates exceeds
ALLTEL’ s benchmark rates and the national average, meking the
rates anticonpetitive and not “just and reasonable.”

35. ALLTEL's final offer on each of the rates is listed in
its pricing for Issues 5(a)-5(n).?° ALLTEL asserts that these
rates are based upon its “total elenent long run increnental
costs,” or “TELRIC' determ ned costs.

36. Section 251(c)(3) of the Act requires that ALLTEL
negotiate with NT&T for the provisioning of unbundled network
el ements (UNEs). For establishing UNE rates through a

% see Exhibit 110B (Attachment 6, Exhibit A).
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conpul sory arbitration pursuant to section 252(b), the Act
requires:

Determ nations by a State commssion of . . . the
just and reasonable rate for network elenents for
pur poses of subsection [251](c)(3)

(A shall be (i) based on the cost (determ ned
wi thout reference to a rate-of-return or other rate-
based proceeding) of providing the interconnection
or network elenment (whichever is applicable), and
(i1) nondiscrimnatory, and

(B) may i nclude a reasonable profit.

Section 252(d)(1). The FCC s rules provide further guidance for
state conm ssions inplenenting section 252(d)(1) and require
that costs be treated as TELRI C determi ned costs.?

37. ALLTEL's study and pertinent docunents were introduced
into evidence at the arbitration hearing as Exhibits 102, 103(a)
and (b), and 104(a) and (b). ALLTEL's witness, David Bl essing,
provided testinony as to the devel opnent of the study, the use
of ALLTEL’s financial data, the results of the study and the
study’s conpliance with current law, including the FCCs TELRI C
rules and the recent U.S. Supreme Court decision.?®> Based upon
its study, ALLTEL proposed rates for each available UNE and UNE-
P, including the twelve UNE rate element issues raised by the
parties in this matter.

38. NT&T acknow edged that it was unable to provide its
own TELRI G based study. NT&T, however, did provide testinony
from Bradl ey Mdline, co-founder of Birch Tel ecom who testified
that ALLTEL's proposed UNE-P rates in this proceeding greatly
exceed UNE-P rates charged in simlarly situated markets in
ot her states.

39. Gven that the TELRIC rules apply, the Arbitrator
could not rely upon NT&T' s assertions that the rates it proposed
are just, reasonable and nondiscrimnatory. However, NT&T' s
testinmony does call into question the validity of ALLTEL's cost
study and certain factors used therein, nanely, the average | oop
| ength, and the appropriate nunber of | oops.

* 47 C.F.R § 51.505.
2 Exhibit 101, 106(a) and (b), 107(a) and (b), Tr. p. 142, In. 14 — p. 246, In. 23 and p. 311,
In. 14 — p. 325, In. 21.
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40. Wiile the Conmmssion, at this tinme, accepts the
Arbitrator’s decision, such acceptance is on an interim basis.
In order to “pronote fair conpetition,” as set forth in NeEB. REv.
STAT. 8 86-102(5), the Comm ssion will institute a critical cost
analysis to determne and/or verify the true TELRIC costs for
provi ding UNE and UNE- P.

41. Wiile the Arbitrator did in fact follow the Comm s-
sion"s own guidelines for final offer arbitration, the end

result proposed in the arbitrated agreenent, in this
Commi ssion’s opinion, does not fully conply wth the |[|aw
Therefore, the Conmmssion wll accept such findings on an

interim basis until such tine that the Conm ssion conpletes its
own critical analysis of ALLTEL's costs.

42. The Conmission is not convinced that ALLTEL's cost
study conplies wth TELRIC. At the arbitration hearing,
ALLTEL’s witness David Blessing testified that ALLTEL's cost
nmodel was entirely “dependent upon the assunptions and inputs
included within it” and that an even a slight nodification in
some inputs can have “a very large inpact” on the TELRIC results

(206: 5-15). According to M. Blessing, “it’s a rather sinple
task for a savvy user to manipulate the results of a TELRIC
nodel based solely upon the input values selected.” (207: 11-
15).

43. Furthernore, despite the nodel’s need for conplete and
accurate data, Blessing admtted that he did not prepare the
TELRIC inputs in this proceeding and could not identify who did,
only that he was “pretty sure” and “believ[fed] that it was
prepared by the cost group at ALLTEL.” (146:11-20; 150:2-8).
| ndeed, upon <cross examnation by NI&T's counsel, Blessing
testified that he did not know who actually prepared the data
that serves as the basis for ALLTEL’'s entire nodel (150:15-
151:5). Most inportantly, Blessing admtted that he did not
know whet her the data was accurate (152:1-7; 212:16-18).

44, ALLTEL’s only other witness, Alfred Busbee, testified
that he had “no personal know edge as to the accuracy” of the
nodel inputs and outputs (262:3-5), that he “didn’'t prepare
these studies and . . . can’t attest to any of the material [in
the studies].” (260:3-7). Sinmply put, according to ALLTEL's
witness, M. Blessing, “the nodel is only as accurate as its
data” (161:3-9), and ALLTEL failed to produce any evidence as to
the accuracy of its data.
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45. Finally, the accuracy of ALLTEL's nodel is called into
guestion when the results are conpared to rates found in
simlarly situated conpetitive markets.

46. Valid statutory authority and Comm ssion precedent
exists for the Commission to institute its own critical cost
anal ysi s. In Application No. C-1473, In the Mtter of Cox
Nebraska Telecom 1Inc.’s Petition for Arbitration Pursuant to
Section 252(b) of the Telecomunications Act of 1996 to
Est abl i sh an | nt erconnecti on Agr eenment W th us West
Communi cations, Inc., we addressed a record virtually identica
to that at issue here, i.e., Cox failed to produce a cost study
of its own and there were serious doubts as to the accuracy of
US West’s cost study. In our July 15, 1997, order in that
docket, we concl uded:

Cost Based Prices for Unbundled Elenents, Intercon-
nection, Resale and Collocation. The Arbitrator ruled
in favor of Cox [sic] stating Cox presented no costs
studi es. W agree and approve the Arbitrator’s
recommendat i on. The Comm ssion has opened Docket G
1415 to establish an appropriate cost nodel for USW
| f the determ nations of Docket C-1415 support
differ[ent] pricing conclusions than those addressed
herein, those changes should be incorporated into the
i nterconnection agreenent. . . . The Arbitrator’s
decision is approved on an interim basis.

47. In a Novenmber 25, 1997, reconsideration order in
Docket G 1473, we noted that “[i]t is the role of the Conm ssion
to approve agreenents that foster fair conpetition in the
tel ecommuni cations field . . . ,” and determned that the
appropriate wholesale discount rate for residential service
should be greater than that denonstrated by US West's
guestionable cost st udy. Consequent |y, we unilaterally
i ncreased the proposed residential whol esal e di scount rate.

48. In the end, we conclude that we are left wthout a
reliable and verifiable TELRIC cost study in the record on which
to determne whether ALLTEL’'sS proposed rates are “just,
reasonabl e and nondi scrimnatory.” 47 U.S.C. 8§ 251(d)(3). The
Comm ssion hereby accepts the Arbitrator’s ruling on UNE rates
until such tinme that the Conmm ssion conpletes its own critica
analysis of the cost of ALLTEL's UNEs. If the analysis finds
costs that differ from what has originally been set forth by
ALLTEL, then those findings shall be incorporated into the
i nterconnecti on agreenent on a going-forward basis. Such action
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IS necessary to pronote fair conpetition in Nebraska and to
conply with the 1996 Act.

| ssue 6

Determ ne whether ALLTEL nust provide NI&T with Digital
Subscri ber Line service, and if so, determne the appropriate
rates.

49, NT&T's final offer was that ALLTEL nust provide it
with Digital Subscriber Line (DSL) service, and that ALLTEL nust
do so at a resale discount of 24% and a UNE rate as set forth in
NT&T's Final O fer.

50. ALLTEL’s final offer was that it agrees to provide
NT&T with DSL service, and that NT&T can either purchase DSL
capable UNE |oops under Attachnent 6 of the Proposed
I nt erconnecti on Agreenent or can purchase ALLTEL's DSL service
on a non-discounted basis for resale from ALLTEL'S interstate
tariff. ALLTEL also points out that NT&T may utilize the bona
fide request process in the Proposed I|nterconnection Agreenent
at Attachnment 19, to obtain DSL services and negotiate prices,
terns and conditions.

51. Subsequent to hearing, NI&T, in its proposed order
filed with the Conmm ssion, acknow edged that ALLTEL agreed to
provi de NT&T with such DSL service, the ternms and conditions for
whi ch have not yet been subject to negotiation between the
parties. Consequently, we accept the Arbitrator’s decision to
adopt ALLTEL’s final offer as to DSL service.

Nonr ecurri ng Charges

52. In its Petition and post-hearing filings, NT&T
contested the wvalidity of ALLTEL's rates for nonrecurring
char ges. It appears, however, that the Arbitrator did not
directly address this issue in her Final Decision, unless it is
assuned that her opinion as to the appropriate rates for UNEs
enconpassed nonrecurring charges as well. Regar dl ess, both at
the arbitration hearing as well as the hearing before the
Conmi ssi on, NT&T has cast serious doubt as to the validity of
ALLTEL’ s proposed nonrecurring charges.

53. Gven the fact that nonrecurring rates were not
specifically addressed by the Arbitrator, we are not prepared to
simply allow ALLTEL to incorporate its proposed rates on a
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per manent basis. Further, because the recurring rates for UNEs
was not acceptable, as discussed above, and because nonrecurring
rates cannot be reasonably bifurcated from nonrecurring rates,
the Commi ssion considers it prudent to examne ALLTEL's
nonrecurring rates when it conducts the critical cost analysis
on UNE rates di scussed above.

54. Accordingly, the Comm ssion will allow ALLTEL’s nonre-
curring rates to be effective on an interim basis. The Conm s-
sion wll then consider what nonrecurring rates are appropriate
when it conducts the <critical cost analysis on UNE rates
di scussed above. If the findings of such analysis support
pricing conclusions that are different than the interim rates
approved herein, those changes shall be incorporated into the
parties’ interconnection agreenent.

Concl usi on

55. In regards to the Comm ssion’'s election to conmmence a
critical cost analysis for further determ nation and/or review
of proposed rates as set forth herein, it is the Conm ssion' s
opinion that such action s necessary to pronote fair
conpetition in all Nebraska telecomunications markets. The
Nebraska Legislature has specifically stated that “lIntercon-
nection agreenents approved by the commssion pursuant to
section 252 of the act may contain such enforcenment nechani sms
and procedures that the comm ssion determnes to be consistent
with the establishment of fair conpetition in Nebraska tel ecom
muni cati ons markets.” NeB. Rev. SrAT. § 86-122(1). Accordingly,
we find that ordering interim rates pending the conpletion of
the cost analysis commenced herein is necessary and consistent
with the establishnent of conpetition in Nebraska.

56. Having reviewed the renmaining provisions of the
parties’ interconnection agreenent, we find them to be in
conpliance with the Act and federal |aw. Many provisions were
agreed to by both parties. Such negotiated ternms and conditions
were reviewed and determned to be nondiscrimnatory and
consistent with the public interest, conveni ence and necessity.

ORDER

| T I' S THEREFORE ORDERED by the Nebraska Public Service Com
mssion that the Arbitrator’s Final Decision is approved as
nodi fi ed herein.
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| T IS FURTHER ORDERED that the Comm ssion shall commence a
critical cost analysis, as set forth herein, to finally
determne ALLTEL’s costs in accordance with both federal and
state | aw.

IT IS FINALLY ORDERED that an interconnection agreenent
containing the terns and conditions set forth herein be filed
wi th the Comm ssion on or before June 3, 2003.

MADE AND ENTERED at Lincoln, Nebraska this 20th day of My,
2003.

NEBRASKA PUBLI C SERVI CE COWM SSI ON
COWM SSI ONERS CONCURRI NG
Chai r

ATTEST:

Executive Director



