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BY THE COWM SSI ON:

By application filed February 22, 2002, Nebraska Public
Power District, Colunbus, Nebraska (hereinafter NPPD), seeks
authority to lease dark fiber to Frontier Teleconmunications
Conpany of Nebraska, Burnsville, M nnesota (hereinafter Fron-
tier).

Notice of the application was published in The Daily
Record, Omaha, Nebraska, on February 25, 2002, pursuant to the
rules of the Conm ssion. On March 1, 2002, Nebraska Tel ecom
munications Associ ation (hereinafter NTA) tinely filed a
petition for intervention in this matter.

A pre-hearing conference was held in this matter on April
1, 2002, at 1:30 p.m in the Conmi ssion Library. A hearing was
held on April 29, 2002, at 1:30 p.m in the Conm ssion Hearing
Room 300 The Atrium Lincoln, Nebraska.

This is a matter of first inpression before the Conm ssion.
This proceeding is governed by Neb. Rev. Stat. 8§ 86-2301 to 86-
2305 (2001 Supp.) and the Commission’s Oder Entering a
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Certificate of Adoption for Remaining Proposed Rules, in Rule
and Regul ation No. 152, entered March 19, 2002.

Dark fiber is any unused fiber optic cable through which no
light is transmitted or any installed fiber optic cable not
carrying a signal. Neb. Rev. Stat. § 86-2301 (2001 Supp.). Any
agency or political subdivision of the state may |ease dark
fiber pursuant to Neb. Rev. Stat. § 86-2304 (2001 Supp.). See
Neb. Rev. Stat. § 86-2304 (2001 Supp.).

EVI DENCE

On behal f of NPPD, Bruce Gorton, Eugene Trouba, ad Geg
Bordel on testified.

Bruce Gorton testified that he is telecomunications
manager for NPPD, and has been involved with this application.
Fronti er approached NPPD in July of 2001 to discuss a potenti al

dark fiber lease from Colunbus to Kearney, as well as the
possibility of supporting distance learning by use of |[eased
fiber. NPPD and Frontier continued negotiations until Decemnber
2001. M. GCorton testified that the agreenent wultimtely

focused on a | ease of fiber from Colunmbus to Rising City for the
Crossroads Di stance Learning Consortium and ESU Nunber 7.

M. Corton testified that Frontier and NPPD agreed to a
| ease price of $510. The parties reached what they felt to be a
fair rate based upon the fact that it net the needs of both
parties and based upon conparison to dark fiber l|ease rate
negoti ati ons between Frontier and another owner of dark fiber in
Nebr aska.

M. Corton testified that the terns of the |ease are
contained within the | ease docunent that is part of Exhibit 2.
By the lease NPPD will own the fiber and wll operate and
mai ntain the fiber that is the subject of this proposed |ease.
The proposed lease is for a term of one year, renewable for
addi tional one-year terns. M. Gorton testified that the one-
year term is due to the nethod that NPPD finances its debt.
Furthernore, renewal of the lease is not subject to approval by
NPPD's Board of Directors; rather, the Jlease would be
autormatically renewed. M. Corton also testified that the |ease
may be terminated by either party by 90 days’ witten notice.

M. Corton testified that the Board of Directors (Board) of
Nebraska Public Power District has not authorized execution of
this | ease, however, the Board will consider final approval of
the agreenment after the Public Service Commi ssion has ruled on
the application.
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M. Corton explained the structure and operation of NPPD s
fiber optic network. NPPD has installed 1,002 niles of fiber
optic cable from South Sioux Gty through Norfolk, Colunbus,
Seward, Lincoln, Beatrice, to MCook, and back to Norfolk. M.
CGorton testified that NPPD s fiber map, Exhibit 9, indicates
that ring protection is provided. NPPD has installed 24 fibers,
and currently has an internal operational need for 12. M.
CGorton testified on redirect that NPPD s conmunications network
reliability was 99.9832 percent in 2001.

On cross-exam nation by NTA's attorney, M. Corton testi-
fied that as long as the |lease continued to be renewed, the
| ease would never need to cone before the Comm ssion again.
NPPD is using up to 12 fibers as part of the protective rings
indicated on NPPD' s map, Exhibit 12. M. Corton testified that
he could not estimate if or when NPPD would require all 24
fibers. He also testified that NPPD would be able to provide
sufficient notice to cancel the lease if it ultimately needed to
use all 24 fibers.

Upon questioning by Conmi ssioner Landis, M. Gorton testi-
fied that after the Conmission has ruled on NPPD s application,
he expects that NPPD s Board would then decide whether to give
final approval to the Conm ssion-approved docunent.

Counsel for NPPD and NTA stated that iif there are
ultimately changes to the | ease, beyond either the market price
or the profit distribution, and if the Conmi ssion requires NPPD
to file the lease once it has been adopted by the Board, then
any changes to the final filed agreenment should be specifically
i dentified.

Eugene Trouba testified next on behalf of NPPD. M. Trouba
is Transmi ssion Services Financial and Performance Mnager for
NPPD. M. Trouba analyzed the actual costs of the fiber optic
system including installation and debt service associated with
the fiber. M. Trouba also analyzed costs of transm ssion
structures used to support the fiber optic cable, and direct
burial costs for fiber that is underground. NPPD reviewed costs
of easenents, steel poles and wood pol e structures.

Regarding transmi ssion structures, M. Trouba testified
that capital costs are reported on the books at original costs
|l ess accurmulated depreciation in accordance wth Generally
Accepted Accounting Principles. The allocation of transm ssion
structure costs to dark fiber optic cable is based upon the
engineering term “wind pound per foot,” which is a calculation
of the pole strength and hardware required to support the
attached fiber optic cable. Upon cross-examnation by NTA s
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attorney, M. Trouba testified that the allocation is based upon
the additional strength required due to the fiber being placed
upon the structures.

M. Trouba testified that NPPD nmde sonme corrections to
calculations in docunents filed with the Conm ssion, which are
reflected in Exhibit 2.

M. Trouba testified that the structures need to support an
additional 2.68 percent w nd pound per foot |oading when fiber
is added to the electric transm ssion line. He testified that
NPPD t ook a conservative approach and rounded t he nunber down to
2 percent. Upon questioning by Commisison staff, M. Trouba
testified that he would not object or dispute if the Conmi ssion
were to ultimately apply a factor of 2.68 percent to the
transm ssion structure allocation.

Regardi ng cost of debt, M. Trouba testified that NPPD used
a level debt calculator to determine what is essentially a
nmort gage payback of the cost of the fiber, and he determn ned
that NPPD s actual debt cost was 4.77 percent over a 20-year
payback peri od.

Regarding buried fiber, M. Trouba testified that there
were no allocations for wind factors and no structure costs
associated with buried fiber. The cost of buried fiber was the

actual cable itself plus installation. M. Trouba testified
that the paynents to the Nebraska Internet Enhancenent Fund
woul d be made in equal nonthly paynents. The proposed | ease,
which is part of Exhibit 2, is silent on when paynents to the
Nebraska |Internet Enhancement Fund will be nade, however, the
| essee will nmmke an annual paynment to the lessor for access to
the fi ber.

G egory Bordelon was NPPD's final witness. M. Bordelon is
the State Manager of Qutside Plant Engineering and Construction
for Citizens Comunications, doing business as Frontier
Conmuni cati ons of Nebraska.

M. Bordelon testified that he negotiated the proposed
| ease rate with NPPD, and that the |ease price was based upon a
previously-negotiated rate with an owner of dark fiber in
Nebr aska. Frontier was developing a simlar arrangement for a
fiber lease wth CableUSA between Kearney and Al na. He
testified that the proposed fiber |ease agreenent w th Cabl eUSA
has not been executed due to changes in the DSL market in Al na.
In negotiations with NPPD, he suggested the rate of $510 per
fiber, per mle, per nonth, which was the same rate negotiated
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with Cabl eUSA for the Kearney-Alnma route. He testified that he
believed the rate was fair and reasonabl e.

M. Bordelon testified that Frontier has a need for NPPD s
fiber to provide service to Crossroads Consortiums distance
| earning project, which connects about 13 locations, seven of
which are south of the Platte River, in ALLTEL's territory. He
testified that in order to connect with ALLTEL, Frontier would
have to construct about 25 miles of fiber strictly for the
purpose of serving the distance learning project. He testified
that the cost of doing so would have been cost-prohibitive.

M. Bordelon further testified that the term of the |ease
is workable for Frontier, although Frontier would prefer a
|l onger lease term due to the fact that its agreement with the
schools will be for an initial termof four years, renewable for
a termof four years, then renewable for a termof two years.

M. Bordelon testified that he understood that the |ease
required a full year’s paynent in advance.

M. Bordelon testified that he has conducted some research
regarding the nmarket rate for fiber |eases in Nebraska. He
testified that in Qwest’s Nebraska Statenment of Generally
Avail abl e Ternms, Qwest has proposed a fiber transport per nile
rate of $56.27, or $675.24 per fiber, per mle, per year. Upon
cross-exam nation, M. Bordelon testified that his market
analysis would not necessarily reveal that the proposed |ease
rate would be the appropriate lease price for another fiber
route, such as Lincoln to Omaha.

Upon concl usion of M. Bordelon' s testinmony, NPPD rested.
The intervenor did not call any wtnesses.

Steven Stovall and Tyler Frost testified on behalf of the
Conmi ssi on.

M. Stovall testified that he is a staff accountant for the
Public Service Conm ssion. M. St oval | testified that
Conmission staff disagrees wth NPPDs rounding of the
transm ssion structure allocation to a figure of 2 percent, and
that the actual figure of 2.68 percent should be used. The
effect of applying the 2.68 percent factor instead of 2 percent
is that NPPD's costs are calculated to be $86.89, rather than
$84.92, per fiber, per mle, per year, as proposed in
cal cul ations revised by NPPD in Exhibit 2.
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M. Stovall also testified that recalculating NPPD s costs
based upon the 2.68 percent figure would affect the resulting
contribution to the Nebraska Internet Enhancenent Fund. Staff’s
recal culation of profit distribution to the Nebraska |Internet
Enhancenent Fund and to NPPD is $60,834.76, while the applicant
proposed a profit distribution of $61,118 per year in Exhibit 2.

On cross-exam nation by NTA's attorney, M. St oval |
testified that in traditional telecomunications rate-making,
the Conmission endeavors to determine an appropriate rate of
return on rate base that has been invested by the applicant,
whi ch al so includes net book value of the plant in service. M.

St oval | testified that NPPD recovers <costs from current
ratepayers as well as holders of debt instrunents, and that
depreciation is not taken into consideration. M. Stovall

testified that he is confortable that depreciation is not taken
into consi deration under these circumnmstances.

Next, Tyler Frost testified on behalf of the Commi ssion.
M. Frost is a cost analyst with the Public Service Comi ssion.
M. Frost testified that on April 10, 2002, Conm ssion staff
requested information in an effort to gather additional data to
use in determning the dark fiber market rate. The Conmi ssi on
requested information from nine parties: ALLTEL, AT&T, Charter-
Fi berlink  Nebraska, Dark  Fi ber Sol uti ons, G eat Pl ai ns
Communi cations, M WrldCom Qwest, Sprint and Frontier, and
received responses from all parties but Charter-Fiberlink.
ALLTEL filed its response confidentially, and the Conmi ssion
accepted ALLTEL’'s response as Exhibit 14, only to be revi ewed by
the Conmission and its staff. NPPD and NTA did not object to
adm ssion of Exhibit 14, but noted that their |ack of objection
to this procedure was only for the purpose of this proceeding.

M. Frost testified that Comm ssion staff also reviewed

access tariff filings and interconnections contracts. Staff’s
research indicated that there were no rates for dark fiber
| easing in access tariffs. M. Frost testified that the only

i nterconnection contract that included dark fiber rates was
between Qwest and Integra Telecom and that Qnest also
identified this same contract in their response to Conm ssion
i nformati on requests.

M. Frost testified that a market involves the interplay of
potential and actual buyers and sellers of a particular
commodity or service. M. Frost testified that given the
limted nunber of dark fiber |eases that have actually occurred
in Nebraska, it may not be possible to conclude that there is
actually a conpetitive market in the state, but that it is
possible to begin to infer that a market price exists.
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M. Frost testified that staff perforned an analysis on
dark fiber |ease arrangenents, including information submtted

in response to Commission information requests, information
found in interconnection agreements and other rate schedul es.
Al information wused was for services and arrangenments in
Nebr aska.

M. Frost testified that staff deternmined a dark fiber
| ease rate range from approximately $37 to approximately $123
per fiber, per nmle, per nonth. The rate proposed by NPPD is
$42.50 per fiber, per nile, per nmonth, which M. Frost testified
falls within the range identified by staff. M. Frost also
testified that NPPD s proposed rate falls within a statistically
meani ngf ul range of the avail abl e dat a.

M. Frost further testified that if the Conmi ssion were to
determine a market rate by only looking at dark fiber rates
derived from interconnection environnents, the Conm ssion could
examine rates filed by Qwmest in the Commi ssion’s cost docket
(Application No. G2516) and rates in the voluntarily-negotiated
interconnection in the contract between Qaest and Integra
Tel ecom Staff concludes that the NPPD proposed dark fiber rate
falls within one standard deviati on of these dark fiber rates.

M. Frost concluded that the proposed rates are reasonable
in the present application.

Upon cross-examnation by NIA's counsel, M. Fr ost
testified that the presence of one willing buyer and one wlling
seller does not in and of itself mean that an agreed-upon price
is the market rate.

OPI NI ON AND FI NDI NGS

Under Neb. Rev. Stat. 8§ 86-2304 (2001 Supp.), any agency or
political subdivision of the state may lease its dark fiber if
certain conditions are nmet. Each condition set forth in the
statute and the Commission’s findings with regard to each
condition are delineated bel ow

1. Certificated Carrier.

Section 86-2304(1) requires that the lessee be a
certificated tel econmunications comobn carrier or a permtted
tel ecommuni cations carrier pursuant to Neb. Rev. Stat. § 75-604
or an Internet service provider. Frontier is a telecommuni-
cations carrier certificated by the Nebraska Public Service
Conmmi ssi on pursuant to 875-604.
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2. Lease Price.

Neb. Rev. Stat. 886-2304(2)(a) provides:

The conmi ssion shall not approve any |ease price
which is less than the market rate for |easing
such fiber as deternmined by the comm ssion. The
market rate is the price associated with simlar
unbundl ed network elenents that may be avail able
from the incunmbent |ocal exchange carrier or the
price of any other private entity I|easing dark
fiber optic facilities serving the sane or

simlar territory where the |eased equipnent is
| ocat ed.

The statute further provides that before entering into a | ease,
each agency or political subdivision shall file a request with
the Conmission for a conpetitive price conparison to determ ne
the market rate. Neb. Rev. Stat. § 86-2304(2)(a) (2001 Supp.).

Al so,

When conducting a conpetitive price conparison,
the commission in its discretion shall use rate
schedul es, interconnection agreenents, or other
documents wthin its regulatory oversight and
shall gather other market rate information as
deered necessary. 1d.

M. Frost testified that Conmission staff used rate
schedul es, interconnection agreenents and gathered information
regarding dark fiber lease rates from a nunber of
t el ecomuni cations carriers. M. Frost also testified that it

may not be possible to conclude that a conpetitive market for
dark fiber exists in the state.

The Conmission finds that the market rate for dark fiber is
within a range between $37 and $123, per fiber, per mle, per
month. The Commission further finds that NPPD s proposed |ease
price of $510 per fiber, per mile, per year, which calculates to

a nonthly rate of $42.50, is within this range and is not |ess
than the narket rate.

3. Fi ber Mai nt enance.

Section 86-2304(2)(b) provides that the Conmm ssion shall
not approve any lease price unless the |lease requires that the
agency or political subdivision be solely responsible for the
mai ntenance of its dark fiber and that the I|essee be
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responsible, on a pro rata basis, for any such nmintenance
costs.

The lease, filed as part of Exhibit 2, requires NPPD “[t]oO
maintain the two | eased optical fibers in the same nmanner as it
maintains its own internal operational fiber optic cable.”
(Exhibit 2, Lease Agreenent, par. 1.g). The Conmmi ssion finds no
provi sion, however, that explicitly requires Frontier to be
responsible, on a pro rata basis, for any such maintenance
costs. The Conmission finds that the | ease should be revised to
reflect this requirenent, and that final approval of the |ease
price should not be granted until the applicant has denonstrated
that the change has been nmde.

4. Costs and Profit Distribution

Section 86-2304(2)(c) provides:

The conmi ssion shall not approve any |ease unless
fifty percent of the profit earned by the agency
or political subdivision wunder the lease is
remtted to the Nebraska Internet Enhancenent
Fund. Profit earned by the agency or politica

subdivision is the lease price less the cost of

infrastructure overbuil di ng. Before entering
into a |ease, each agency or politica
subdi vi sion shall file a request wth the

conmission to determne the cost of overbuilding
its fiber optic infrastructure. For purposes of
this subdi vi si on, cost of infrastructure
overbui l ding neans the cost of each |eased optic
fiber, including the cost, on a pro rata basis,
associated with the agency's or politica
subdivision's installation of such fiber....

In its application, NPPD proposed that its cost of
infrastructure was $1,965,788, or $81.74 per mle, which NPPD
revised to $2,042,247, or $84.92 per mle, in its calculations
in Exhibit 2. In pre-filed testinobny, M. Stovall indicated
that by his calculations, NPPD's cost of infrastructure
overbuilding is $2,089,396, or $86.89 per mle, and that NPPD s
total cost for this lease is $24,986.09 per Schedule 2 in
Exhibit 10. M. Stovall testified that the discrepancy between
staff’s calculation and NPPD' s revised calculation is due to the
allocation of the transmssion structures, nanely, NPPD s
roundi ng of 2.68 percent to 2 percent.

The Conmission finds that the actual figure of 2.68 percent
should be applied, rather than the rounded figure, and finds
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that NPPD s cost of infrastructure overbuilding is $2,089, 396,
or $86.69 per nile.

Furthernmore, the Commission finds that the total
profit under the lease is $121, 669. 51. Fifty percent of
this figure is $60,834.76, and nust be renmitted to the

Nebraska Internet Enhancenent Fund. Pursuant to Rule
007.09B3, profits must be renmtted within 60 days of
recei pt of paynent pursuant to a |ease. See Rule and

Regul ation No. 152, Order Entering Certificate of Adoption
for Remaining Proposed Rules, Rule 007.09B3 (March 19,
2002) .

5. I nt erconnecti on Agreenent.

Section 86-2304(3) requires that “[alny interconnection
agreenent subject to subsection (2) of Section 75-109 is
approved by the Commi ssion.” No interconnection agreenent is
required by the arrangenent between NPPD and Frontier, there-
fore, no such interconnection agreenment needs to be approved by
t he Conmi ssi on.

6. Fi ber Activation.

Finally, Section 86-2304(4) requires the lessee to nmake
every reasonable effort to activate the maxi num anount of the
|l eased fiber as is possible, within one year after entering into
the lease, unless good cause is shown. Furthernore, Section
007. 11A of the Conmission’s proposed rules and regulations re-
garding dark fiber leasing provides that “[t]he |essee shall
report to the Commission its efforts to activate dark fiber
within one year of the Commission’s approval of a |ease price
and profit distribution.” See Rule and Regulation No. 152,

Order Entering Certificate of Adoption for Remaining Proposed
Rul es, Rule 007.11A (March 19, 2002).

The Commission finds that the |essee, Frontier, should
report to the Commssion on or before Novenber 7, 2002,
detailing its efforts to activate both strands of dark fiber
proposed to be |eased under the arrangenent that is the subject
of this application. |If Frontier reports that all such fiber is
not activated, Frontier should report to the Conm ssion again on
May 7, 2003.

CONCLUSI ON
In conclusion, the Commission finds that NPPD s proposed

| ease rate of $510 per fiber, per nile, per year, should be
approved for the lease of dark fiber from Colunmbus to Kearney
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and lunbus to Rising Cty. The Commission finds that NPPD s
cost of infrastructure overbuilding is $86.69 per fiber, and
t hat the profit distribution to the Nebraska Internet
Enhancenment Fund shoul d be $60,834.76 per year. Finally, the
Conmi ssion finds that the | ease does not explicitly require the
|l essee to pay a pro rata share of any maintenance, therefore,
the applicant nmust denonstrate to the Conmission that the |ease
has been revised to this effect.

Rules and regul ations adopted by the Commi ssion provide
that if an application included a proposed |ease price and
profit distribution, and if the Conm ssion does not approve the
| ease price and profit distribution, the applicant shall file a
revised lease price and profit distribution that conports wth
the Commission’s order establishing market rate and cost of
infrastructure overbuilding. See Rule and Regul ation No. 152,
Order Entering Certificate of Adoption for Remaining Proposed
Rul es, Rule 007.07A (March 19, 2002). Because the Commi ssion
does not approve NPPD s proposed profit distribution in the
application, nor in revised calculations subnmtted in Exhibit 2,
the Commission finds that NPPD should file a revised profit
distribution that conports with this order. The Conmi ssi on
further finds, pur suant to subsection 007.07A2 of t he
Conmi ssion’s adopted rules, that the profit distribution nust be
approved by entering an order. Id.  Upon receipt of a revised
profit distribution by NPPD that conmports with this order and
upon denonstration by NPPD that the |ease has been revised as
di scussed in the immediately precedi ng paragraph, the Conm ssion
will enter an order approving the profit distribution, which
wi Il conclude final approval of this application.

ORDER

IT IS THEREFORE ORDERED by the Nebraska Public Service Com
mssion that the dark fiber |ease rate proposed by NPPD is
her eby approved.

IT IS FURTHER ORDERED that the Comm ssion shall enter an
order approving profit distribution upon receipt of a revised
profit distribution calculation and revised |ease that conport
with this order.

IT IS FURTHER ORDERED that the |essee shall report to the
Conmi ssion, on or before Novenber 7, 2002, detailing its efforts
to activate dark fiber leased pursuant to the agreenent that is
the subject of this application.
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IT IS FURTHER ORDERED that if the |essee reports that all
fi ber has not been activated by Novenber 7, 2002, |essee shall
report to the Commission again on My 7, 2003, detailing its
efforts to activate dark fiber |eased pursuant to the agreenent
that is the subject of this application.

MADE AND ENTERED at Lincoln, Nebraska, this 7th day of My,
2002.

NEBRASKA PUBLI C SERVI CE COW SSI ON
COWM SS|I ONERS CONCURRI NG
Chair

ATTEST:

Executive D rector



