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BY THE COWM SSI ON:
BACKGROUND

By 31 separate applications filed by rural telephone
conpanies beginning with Geat Plains Comunications, Inc.
(Geat Plains) on January 27, 2004, and nost recently filed by
El si e Communi cations, Inc., on March 9, 2004, said carriers are
seeki ng a suspension or nodi fi cation of t he Feder al
Communi cations Conmi ssion (FCC) requirenent to inplenment | ocal
nunber portability (LNP). Notice of the filing of each of the
applications was published in The Daily Record, Omha,
Nebr aska, in accordance with Nebraska Public Service
Comm ssion (Commi ssion) Rules of Procedure. Petitions for
Formal Intervention were filed by WA License, LLC (Wstern
Wreless) in each of the 31 applications. Simlarly, a Petition
for Formal Intervention was filed by Verizon Wreless in
Application No. GC-3096, and Petitions for Formal Intervention
were filed by Sprint Corporation in Application Nos. C 3096, C
3112, G- 3116, C-3117 and C 31109. AT&T Wreless Services, Inc.
filed Petitions for Informal Intervention in each of the 31
applications.

On February 23, 2004, Great Plains filed a Motion for Order
Granting Interim Relief Pursuant to 47 US.C 8§ 251(f)(2) and
Request for Oral Argunent. On February 25, 2004, the Commi ssion
i ssued a notice of oral argunent regarding such Mdtion, and oral
argunment was held on March 2, 2004, with all parties represented
by counsel. By Order dated March 3, 2004, the Comni ssion
granted interim relief to Geat Plains pursuant to Section
251(f)(2) fromthe requirenents of 47 U S.C. § 251(b)(2) and the
Intermpdal Order “until a date later to be determned by the
Conmi ssion.”
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On March 12, 2004, Sprint Corporation filed a Mtion for
Rehearing and/or darification of the Commission’s March 3,
2004, Order granting interimrelief to Geat Plains. On April
6, 2004, the Comm ssion entered its Oder Denying Mtion for
Rehearing and/or Carification.

Subsequent to March 3, 2004, the Conmi ssion entered Orders
granting the nmotions for interimrelief fromthe requirenments of
47 U.S.C. 8§ 251(b)(2) and the Internodal Order to each of the
Applicants pursuant to Section 251(f)(2) “until a date later to
be determned by the Conmi ssion” based on reasoning consistent
with the Order granting interimrelief to Geat Plains.

On March 16, 2004, the Conmission issued an Order Setting
Planning Conference to be held on March 22, 2004. In
recognition of the requirenent of Section 251(f)(2) that the
Commi ssion shall act on a petition filed under such provision
within 180 days after receiving such petition,® the Conmi ssion
entered its Order on March 30, 2004, that established a schedule
for completion of discovery, submission of pre-filed direct and
rebuttal testinonies, scheduled a hearing and provided for the
submi ssion of proposed orders by the parties, all to be
conpl eted by July 6, 2004.

By Mdtion dated April 16, 2004, Verizon Wreless sought
leave to withdraw its Petition for Formal Intervention filed in
Application No. C 3096. Simlarly, on April 27, 2004, Sprint
Corporation sought leave to withdraw all of its Petitions for
For nal | nt erventi on. By Oders dated My 4, 2004, t he
Conmmi ssion granted such requests to w thdraw.

A public hearing on these applications was held on June
2-4, 2004. The Applicants offered testinmny by Steven E.
Wat ki ns, Dan Davis and David P. McEl hose. I nt ervener,
Western Wrel ess, offered testinony by Ron WIIians.

OPI NI ON AND FI NDI NGS

We have for consideration a total of 31 applications
filed by rural telephone conpanies pursuant to 47 U S.C. §
251(f) (2) seeki ng suspensi on or nmodi fication of t he
requi renments of 47 U S.C. 8§ 251(b)(2) concerning nunber

3The 180-day period followi ng the Conmission's receipt of the Great Plains
Petition expires on July 26, 2004.
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portability, and in particular, suspension or nodification of
the requirenments set forth In the Matter of Tel ephone Nunber
Portability, CC Docket 95-116, Menorandum Opinion and Order
and the Further Notice of Proposed Rul emaking, FCC 03-284
(rel. Novenmber 10, 2003) (the Internpndal Order)* insofar as
the Order requires these Applicants to inplenent wreline-to-
wirel ess LNP.°

The Interrmodal Order obligates |local exchange carriers
located outside the top 100 netropolitan statistical areas
(MBAs) to provide LNP and to port nunbers to wireless carriers
when certain conditions have been net. Such obligation
comenced on May 24, 2004, or commences within six nmonths of the
date that the wireline carrier receives a bona fide request for
LNP froma comercial radio service (CVRS) provider.®

In Section 251(f)(2), Congress granted state comm ssions
jurisdiction to suspend or nodify the application of a
requi rement of Section 251(b) or (c¢) for rural carriers.’ The
| anguage of Section 251(f)(2) reads, in pertinent part, as
fol |l ows:

(2) Suspensions and nodifications for rural carriers .
The State conmission shall grant such petition to the
extent that, and for such duration as, the State conm ssion
determ nes that such suspension or nodification:

(A) is necessary:

(i) to avoid a significant adverse economc
inpact on wusers of teleconmunications services
general l y;

(ii) to avoid inposing a requirement that s
undul y econonical ly burdensone; or

“The Conmission notes that the appeal of the Intermodal Order is pending in
United State Tel ecom Association v. FCC, Cases No. 03-1414 & 03-1443 (D.C.
Cir.) and that a copy of the Brief of Petitioners as filed in such appeal was
entered in this record as Exhibit 149.

5The parties have agreed that the record shall be a consolidated record that
is available for use in connection with all 31 applications (T520:13-521: 3),
and the Hearing O ficer confirned that the record should apply to all 31
applications. (T521:4-6)

6See, Tel ephone Nunber Portability, CC Docket No. 95-116, First Report and
Order and Further Notice of Proposed Rul enaking, 11 FCC Rcd 8352, 8394, T 80
(1996) and Internodal Order at § 29.

I't is undisputed that each of the applicants in the 31 pending applications
is a “rural tel ephone conpany” as such termis defined in 47 U S. C. §
153(37).
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(iii) to avoid inposing a requirenent that is
technically infeasible; and

(B) is consi st ent W th t he public i nterest,
conveni ence, and necessity.

Conmmi ssion Jurisdiction Over these Dockets

The Congress delegated jurisdiction to state conmi ssions to
receive petitions by rural telephone conpanies for suspension or
nodi fication of the requirenents of Section 251(b) and (c). No
persuasive challenge to the Conmission’s jurisdiction to act
upon these applications has been made,® and the Conmi ssion finds
that it possesses jurisdiction to hear and dispose of each of
the applications filed herein.

The Rural Tel ephone Conpani es’ Burden of Proof

In the First Report and Oder issued by the FCC that
cont ai ns t he FCC s findi ngs and rul es pertaini ng to
i mpl enentation of the Tel ecomunications Act of 1996 (the Act),?®
the FCC addressed the standard that state conmissions were to
follow in deternining whether rural telephone conpanies are
entitled to suspensions or nodifications as set forth in Section
251(f)(2) of the Act. In paragraph 1262 of the First Report and
Order the FCC found that “to justify suspension, or nodification
of the Commi ssion's section 251 requirenents, a l|ocal exchange
carrier nust of fer evi dence that application of t hose

requirements would be likely to cause undue econom c burdens
beyond the economic burdens typically associated with efficient
conpetitive entry.” This finding, wth regard to Section

251(f)(2) applications, was codified in 47 CF. R § 51.405(d).

Section 51.405(d) was anong the provisions challenged in
lowa Utils. Bd. v. F.C.C., 120 F.3d 753 (8'™" Cir. 1997) (1UB 1).
In its review of the Eighth Crcuit’'s decision in IUB |, the
United States Suprene Court in AT&T Corp. v. lowa Uils. Bd.,
525 U.S. 366 (1999), directed the Eighth GCrcuit to review, on
its merits, 47 C.F.R 8§ 51.405 regarding rural exenptions.® In
IUB Il, the Eighth Crcuit made the follow ng finding concerning

8See, Exhibit 101, p. 3.

°'n the Matter of Inplementation of the Local Conpetition Provisions of the
Tel ecommuni cations Act of 1996, CC Docket No. 96-98, 11 FCC Rcd 15499 (1996),
FCC 96-325 (First Report and Order).

05ee, lowa Utils. Bd. v. F.C.C., 219 F.3d 744, 748 (8'" Gir. 2000) (IUB II).
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Section 51.405: “Subsections (c¢) and (d) of rule 51.405 are an
unreasonable interpretation of the statute’'s requirenent that a
8§ 251(b) or 8§ 251(c) request nmade by a conpetitor nust not be
“undul y economically burdensome” to the small or rural |LEC "%
Accordingly, the E ghth Circuit vacated Section 51.405(d).
Al though 1UB Il was again appealed to the United States Suprene
Court, and was reversed in part,!? the Court allowed the Eighth
Circuit’s holding that vacated Section 51.405(d) to stand. The
Applicants therefore argued the Eighth Crcuit’s decision in
response to the Verizon decision left standing the vacation of
Section 51.405(d)*® and the FCC has not amended or otherw se re-
enacted Section 51.405(d).

On the basis of the Applicants’ argunent, we find that the
burden of proof is on each of the Applicants to establish
entitlenent to a suspension or nodification of the requirenments
of the Internodal Order in accordance with 47 U S. C. 8§ 251(f)(2)
wi thout reference to Section 51.405(d). The Applicants are
required to establish at least one of the criteria listed in
Section 251(f)(2)(A), and that the suspension or nodification
“is consistent wth the public interest, convenience and
necessity” as provided in Section 251(f)(2)(B).

Section 251(f)(2)(A)(iii) Technical Infeasibility

The Applicants and Western Wrel ess present very divergent
assessments as to whether internodal LNP is technically feasible
for the Applicants in view of the existing network and trunking
arrangements. *° W observe that the North Anmerican Nunber
Council (NANC) advised the FCC in its Report dated May 18, 1998,
that unresol ved issues exist as a consequence of the differences
in the local serving areas of wireless and wireline carriers.?!®
The Applicants provided testinony that neither the FCC itself,
nor with the assistance of NANC, resolved the issues presented
in the 1998 Report prior to releasing the Internodal Order.

1 d. at 762.

2\feri zon Communi cations, Inc. v. F.C.C., 535 U S. 467 (2002) (Verizon).
Blowa Uils. Bd. v. F.C.C., 301 F.3d 957 (2002).

14T, 125: 8-11.

BFor exanple, M. Watkins states in his prepared direct testinony, Exhibit
100, p. 16, that absent a direct connection between the CVRS provider and a
particular Applicant, calls to a ported nunber will require conpletion

t hrough use of an interexchange carrier. On the other hand, M. WIlians
states in his prepared direct testinmony, Exhibit 216, 11:8-13:5, that routing
i ssues are not a real barrier to inplenentation of internodal LNP.

16See, Exhibit 101, pp. 6-8.
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W believe that absent a direct connection between the
network of the CWVMRS provider and the rural |local exchange
carrier, that facilities are not currently in place in the
Nebraska tel ecommuni cations network architecture that allow the
i npl enentation of internodal LNP absent inposition of a
requirement on the Applicants to transport |ocal exchange
traffic outside of the rural |ocal exchange carrier’s service
area to a distant point (typically the tandem switch at which
the CVRS provider has a point of interconnection). Calls to a
point outside of the carrier’s network are generally carried by
i nterexchange carriers. W gave in depth consideration to this
issue in Application No. C 2872 and concluded that in the Geat
Pl ai ns exchanges where Wstern Wreless had not requested a
direct connection to Geat Plains, Geat Plains shall continue
to route calls originating from its exchanges to |nterexchange
Carriers in conpliance with its equal access and toll dialing
parity requirenments.!®

We conclude that in light of our decision in Application
No. C-2872, the Commission’s current rules, the existing network

architecture, i nt er nodal LNP in the context of indirect
connections between a CVRS provider and a |ocal exchange carrier
is technically infeasible at this tine. W note that a

determination as to which carrier is responsible for transport
costs when the routing point for the wireless carrier’s swtch
is located outside the wireline local calling area in which the
nunber is rated,® is pending before the FCC.

Because we conclude that the applicants have net their
burden to prove that internodal LNP is technically infeasible,
we do not need to address sections 251(f)(2)(A) (i) or (ii) which
turn on the economic inpact on the users and the applicants.
Nevert hel ess, we will generally discuss and anal yze the evidence
produced by the parties with respect to those issues.

Section 251(f)(2)(A) (i) Significant Adverse Econonic |npact on
Users

Each of the Applicants in the pending dockets submtted
pre-filed testinony of either M. Dan Davis (Davis) or M. David
P. MEl hose (MElIhose) and testinbny at the hearing setting

YExhibit 101, pp. 8-10.

Bn the Matter of the Petition of Great Plains Communications, Inc.,
Application No. C 2872, Interconnection Agreement as Modified (Sept. 23,
2003) at paras. 44-52.

See, Intermodal Order at FN. 75 and paras. 39-40.
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forth the costs associated with the inplementation of LNP.?°
Western Wrel ess’ W t ness, M. Ron WIIlians (WIlliams),
submitted pre-filed rebuttal testinony to which revised cost
estimates for each of the Applicants’ inplenmentation of LNP were
attached. 2

In an effort to assinilate the rather considerable anobunt
of cost data contained in the Davis and MEl hose exhibits, the
Commi ssion has created a spreadsheet attached to this Oder as
Appendi x |. Simlarly, to assimlate and display WIIians’
revisions to the Applicants’ cost data, the Conmi ssion has
created a second spreadsheet attached to this Order as Appendi x
. Both Appendix | and Appendix Il contain confidential and
proprietary information that is subject to the Protective Oder
entered by the Commission in these Applications. Thus, these
Appendices wll be redacted from copies of this Oder nade
available to persons that are not parties to the Protective
O der. Reference to these appendices wll facilitate a
conpari son of the parties’ cost cal cul ations.

We believe that our consideration of the applications for
suspension or nodification filed pursuant to Section 251(f)(2)
shoul d be on the basis of conpany-specific cost data rather than
mul ti-conpany data when nultiple applications are involved.
This position is consistent with the holding of the North
Carolina Utilities Conmission in intermbdal LNP cases that it
consi dered pursuant to Section 251(f)(2).%

The Applicants have presented their cost data separated as
non-recurring costs of LNP inplenentation wi thout and including
transport costs, and recurring costs of LNP inplenentation
wi t hout and including transport costs. The nethodology utilized
by the Applicants in preparing the <cost data for each
Applicant’s inplementation of LNP is explained on a |line-by-line

2The pre-filed direct testimonies, cost exhibits and conpany-specific cost
data sponsored by Davis are Exhibits 102 through 122. The pre-filed direct
testinonies, cost exhibits and conpany-specific cost data sponsored by

McEl hose are Exhibits 127 through 143. The pre-filed rebuttal testinony of
Davis is Exhibit 123, and the pre-filed rebuttal testinonies of MEl hose are
Exhi bits 143 and 145. |n addition, Exhibit 144 consists of cost exhibits
produced to Western Wreless in 18 of the pending dockets.

2wl lianms’ pre-filed rebuttal testimony is Exhibit 217 and the cost estimates
originally attached thereto were separately marked and received in evidence
as Exhibit 215.

225ee, Exhibit 157, In the Matter of Petition by the Alliance of North
Carolina I ndependent Tel ephone Conpanies for Limted Mdification of the
Requi renent to Provide Nunber Portability, Docket No. P-100, Sub. 133r (N. C
Uil. Coomm, Cct. 7, 2003) at p. 3.
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basis in the Davis Direct Testinmobny.?® The FCC allows recovery
of carrier-specific costs directly related to providing LNP from
users of telecommunications service over a 5-year period.?

Based on the cost data submitted by each of the
Applicants, and the revisions thereto by Wstern Wreless, all
as conpiled in Appendix | and |l attached hereto, we find that
the differences in the Applicants’ nonthly non-recurring costs
per user cal cul ati ons when conpared to Western Wrel ess’ nonthly
non-recurring costs per user calculations are not mterial to
our consideration as to whether LNP inplenentation creates a
“significant adver se econom ¢ i npact” on users of
t el ecomuni cati ons. By way of illustration only since our
evaluation of these applications is proceeding on a conpany-
specific basis, WIlianms’ calculation of the non-recurring
i npl ementation costs for all Applicants, excluding transport, is
$2,546, 670 versus Applicants’ calculation of $2,6796,556 - a
difference of $249,886.2° \Wen this anount is divided by the
total access lines served by all of the Applicants (92,055), and
the resulting amount is recovered over a 60-nonth period using
an 11.25 percent discount rate, the differential is less than
$0. 06 per nont h.

Wth regard to nmonthly recurring costs, excl udi ng
transport, WIliams <criticized the anounts included in the
Applicants’ cost calculations for service order admnistration
(S@A) nonthly charges, LNP query costs and swtch naintenance
costs. %° W find that the explanation of SOA monthly charges
provided by Davis is reasonable.?’ W realize that with the
limted custonmer base of the Applicants, and the currently small
demand for LNP (further discussed below), the applicants may

need to account for a “learning plateau” that wll «create
efficiency and reduce the time required to perform ports in
their cost estinmates. Based on the foregoing, we believe that

the calculations of LNP nonthly recurring costs for each of the
Applicants may represent fair and reasonable estinmates of such
costs.

BZExhibit 102 at pp. 5-12. MEl hose adopted and agreed with Davis’
description of the process utilized to conpile and devel op the costs to

i npl ement LNP for the Applicants on whose behal f MEl hose submtted pre-filed
direct testinony. See, e.g., Exhibit 130 at p. 3.

24See, 47 C.F.R § 52.33.

Bsee Appendix | and 11.

2Exhi bit 217, 6:13-7:7 and T.353:2-362: 2.

27T, 163: 12-164: 10 and Exhibit 123, pp. 6-7.
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The matter of non-recurring and recurring transport costs
is problenatical. First, the parties are in agreenent that the
FCC has yet to determine the party that should bear the costs of
transport outside of the |local exchange area of the |ocal
exchange carrier.?® Thus, at this point, irrespective of the
anount of transport costs to be recovered, it is not possible to
conclude whether such costs may be included in the end user
sur char ge. However, it appears that such costs nmay be borne
either by the end users by inclusion in the surcharge, or by the
| ocal exchange carrier.?® Al though we cannot resolve the issue
of who will bear the costs of transport, we are in a position to
evaluate the evidence in the record addressing the amunt of
such costs.

The Applicants have included anounts in their non-recurring
cost estimates for constructing direct connections between the
CVRS providers and the Applicants’ networks, and have included
anounts in their recurring cost estinmates for the nonthly costs
of such direct connections. Davis testified that this trunking
arrangenent is necessary to avoid customer confusion and dropped
calls, and to conmply wth the interconnection principles
previously ordered by this Commission in Application No. C
2872.%° On the other hand, Wllianms criticized the Applicants’
use of direct connections as inefficient and proposed to use an
i nt erconnection ar r angenent t hat he descri bed as nor e
efficient.3

The Commi ssion agrees with M. Watkins' testinony that the
Applicants do not currently have a duty to construct transport
facilities for the purpose of transporting wreline-wreless
traffic outside of their local exchange service areas.* The
Conmi ssion further believes that direct connections between CVRS
providers and the Applicants’ networks are properly required in

order to route LNP traffic. However , in light of the
uncertainties surrounding transport obligations and the entities
that will bear transport costs, we wll not engage in
speculation as to whether Wstern Wreless' or the Applicants’
position regarding transport costs should be accepted. In
taking this position, however, we nonetheless find that

transport costs would indeed be a part of the costs associated
with inplenentation of LNP, and that such costs would either be
an additional significant adverse econonic inpact on end users

28T 238:2-13 and 405: 2-9.

29T, 237:18-238: 1 and 402: 3- 15.

30T, 166: 2-167: 25. and Exhibit 123, pp. 7-8.
S1Exhibit 217, T.7:8-19 and 8:12-9: 16.
%2See, Exhibit 101, pp. 8-10.
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or would be an undue economic burden on the |local exchange
carriers wer e t hese extraordi nary costs to becone a
responsibility of the Applicants.

The residential 1-party rate benchnmark in Nebraska is
$17.50 per nonth (wthout taxes and surcharges).®® The nonthly
costs of LNP inplenentation, excluding transport, calculated by
Wl lians ranges between $0.49 and $7.65.% W have included in
these anpbunts taxes and surcharges of 12 percent. The nonthly
costs of LNP inplenmentation based on the Applicants’
calculations, and inclusive of a 12 percent tax and surcharge
anount, range from $0.64 to $12.23.%

W believe that the range of end user charges established
by the evidence in the record, even excluding costs of
transport, is significant in light of the absence of demand for
intermodal LNP as denonstrated by evidence in this record.
(Demand is discussed in greater detail below) Based on the
foregoing, we believe suspension of the requirenments of the
Internmodal Order would be necessary for the Applicants in order
to avoid a significant adverse economic inpact on users of
t el ecomruni cati ons services generally.

Section 251(f)(2)(A)(ii) Undue Economi c Burden on Carrier

In its consideration of the “undue economic burden”
| anguage of Section 251(f)(2)(A)(ii), the Eighth Crcuit Court
of Appeals stated: “In the Act, Congress sought both to pronote
conpetition and to protect rural tel ephone conpanies as
evidenced by the congressional debates.”3 The Court continued
by stating: “I't is the full econonmic burden on the |ILEC of
neeting the request that nust be assessed by the state
conmi ssi on. %

As stated above,3 it appears that any expenses associated
with inplenentation of internmpbdal porting that are not recovered
by the Applicants from the end users nmay be borne by the
Appl i cants. The Applicants testified to a nunber of
circunstances that may result in inplenentation costs that are

%3See, T.236:18-237:10 and Exhibit 143, Attachment A

%Willians testified that the nonthly cost of LNP inplenentation that he
cal cul ated for Sodtown Tel ephone Conpany’s subscribers woul d not be
appropriately inmposed under Section 251(f)(2)(A)(i). T.325:20-326: 25.
%T. 158: 3- 6.

%I UB Il at 761.

71 d.

%8See, paragraph 22 supra.
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not recoverable from the end users. These include costs
incurred, but not includable in tariffs filed with the FCC
pursuant to 47 C.F.R § 52.33; and additional costs that are
identified after the end wuser tariff rate for the 5-year
recovery is established.3°

Further, as the Applicants submt, transport costs may be
deternmined by the FCC to be unrecoverable from end users through
the surcharge. As illustrated by Appendix | hereto, the non-
recurring and recurring costs of transport relating to direct
connections are significant. Even the costs estimted by
Western Wreless for the “efficient” transport that Wstern
Wreless pronotes may be material as illustrated by Appendix I1.

An additional pending issue that will have a significant
i npact on the costs of LNP inplenentation relates to the Further
Notice of Proposed Rulemaking included in the Internmodal O der
concerning shortening of the porting interval. The evidence in
the record dempnstrates that in the event the FCC determ nes
that the interval for internpodal porting should be shortened,
the economic burden on the Applicants could be very
signi ficant .

In connection with our consideration of the econom c burden
of inplementing internmobdal LNP, we are also nmindful of the
precautionary statenents contained in FCC Chairman M chael
Powel I s June 18, 2004 letter to the President of NARUC, a copy

of which is attached hereto as Appendix I11I1. In such letter,
Chai rman Powel | states: “. . . | urge state conmissions to
consider the burdens on snall businesses in addressing those

wai ver requests and to grant the requested relief if the state
commi ssions deemit appropriate.”

Based upon the information that the Applicants have been
able to assenble relating to the costs to inplenent internodal
LNP, and the uncertainties that currently exist with regard to
the extent to which currently identified or future costs of such
inplementation will fall upon the rural |ocal exchange carriers,
suspension of the requirenents of the Internpdal Oder appears
necessary to avoid inposing a requirenment on the Applicants that
is unduly econom cally burdensone.

39T, 242: 21-243: 16, 423:4-424:19; Exhibit 101, pp. 10-11; and Exhibit 102,
pp. 16-17

40See, Exhibit 102, pp. 14-15; Exhibit 123, pp. 4-5; and T.168:16-170: 19,
487: 25-488: 19.
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Section 251(f)(2)(B) Consistent with Public Interest,
Conveni ence and Necessity

On the basis of the foregoing analysis and findings, the
Commi ssion concludes that the Applicants have each sustained
their burden to prove the requirements of 47 U S C 88
251(f)(2) (A with regard to t he Applicants’ request ed
suspensions of the inplenmentation of the Internodal Order.
However, the Applicants nust also establish that the requested
suspensions are consistent with the public interest, convenience
and necessity pursuant to 47 U.S.C. 8 251(f)(2)(B).

The Conmission believes that its determination of the
public interest in these cases inherently involves a cost versus
benefit anal ysis. The costs to end users of telecomrunications
services and to these Applicants of inplenenting internodal LNP

has been thoroughly analyzed previously in this Order. An
anal ysis of the benefits of such inplenentation turns on whether
there is a demand for i nt er nodal LNP anong t he
tel ecomuni cati ons users served by the Applicants. As will be

discussed nore fully below, the Commssion finds that the
evidence in the record establishes that no such demand exi sts.

The Applicants’ witness, M. Steven E. Watkins (Watkins),
testified that all of the Applicants had been canvassed with
regard to any request by any end user or wreless carrier to
port a wireline nunber to a wireless tel ephone, and that no such
request had been received by any Applicant as of the date of the
heari ng. * Wen WIlliams was asked whether Western Wreless
possessed any data that contradicted this absence of demand, he
testified that he did not.*

In balancing the costs and benefits at stake in this case,
we believe that an 18-nobnth suspension of the LNP inplenentation
requirement is appropriate. W believe that the Applicants
continue to face the technical obstacles observed by the FCC in
its January 16, 2004 Order which held that,

. . .[I]n order to offer i nt er rodal
portability to their subscribers, t hese
snmaller carriers nust acquire the hardware
and software necessary to provide porting,
nmake the necessary network upgrades, and
ensure that their upgraded networks work

41T, 35: 20-36: 7.
42T, 450: 11- 18.
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reliably and accurately. Some of the
Petitioners also assert that Two Percent
Carriers often lack the experience and
techni cal experience with nunber porting to
qui ckly inplenment the necessary upgrades to
their systenms to ensure accurate porting.
Accordingly, we concl ude t hat speci al
circunstances exist to grant Two Percent
Carriers who have not previously upgraded

their systems to support LNP a Ilinted
anmount of additional time to overcone the
t echni cal obst acl es t hey face to

successfully neet a request for wreline-to-
wirel ess porting.*

An 18-nonth suspension of the LNP requirements should give the
Applicants adequate time to nmake necessary upgrades and to

prepare for internodal portability. In addition, we do not
believe that the limted 18-nonth suspension would adversely
i npact consumers. According to the Applicants, they have seen

no demand for internpdal LNP fromits wireline custoners.

M. WIllians testified that public interest means consumner
choice and that LNP is about elimnation of a barrier for
consuner choi ce. * Wiile the Conmission acknow edges that
i ntroduction of conpetition into telecommunications markets is a
key policy of the 1996 Telecomunications Act, w thout any
evidence that demand for internmpdal LNP exists and thus, that
consuner choice is being thwarted, this Comm ssion nust assign
greater weight to another Congressional policy of the Act.
Further, by granting the suspension requested, the carriers nmay
avoid wasting resources while the clarification necessary to
effectively and efficiently inplenent wreline to wreless
nunber portability is undertaken on the federal |evel.

Based on the evidence in the record before the Conm ssion,
we find that each of the Applicants has sustained its burden of
proof pursuant to 47 U S.C. § 251(f)(2)(B) that suspension of
the requirenents of the Internodal Order is consistent with the
public interest, convenience, and necessity.

“®See In Re Tel ephone Nunber Portability, CC Docket No. 95-116 (January 16,
2004) .
44T, 313: 7-15.



Application Nos. C 3096, C- 3110 to C 3122, Page 15
C- 3128, C-3146, C- 3153, C 3154, C 3132 to
C 3143, C- 3147

Deci sions by Other State Commi ssions Regardi ng Section 251(f)(2)
Petitions

Al though not a part of our consideration of the 251(f)(2)
test, we believe the decisions of other state conm ssions
regarding Section 251(f)(2) petitions for suspension of the
inplementation of the Internodal Oder by rural telephone
conmpani es are al so persuasive. The NeuStar matrix introduced
by the Applicants lists decisions and pending cases regarding
Section 251(f)(2) applications before state commi ssions. Wil e

a number of the Ilisted cases are pending for decision,
suspensions of LNP inplenmentation have been granted by sone
state conmm ssions including: Col orado (suspension through My
24 2006); I1llinois, (suspension to Novenmber 24, 2006); U ah,

(suspension to May 24, 2005); and West Virginia, (suspension to
April 20, 2005).% Subsequent to the date of the NeuStar matrix,
the M ssissippi Public Service Conm ssion granted suspensions to
a group of 17 rural telephone conpanies.? A nunber of other
state conmi ssions have reached decisions consistent with our
findings granting rural telephone conpanies suspensions of the
duty to inplenent the Internmodal Order.

ORDER

IT IS THEREFORE ORDERED by the Nebraska Public Service
Commi ssion that based on the findings set forth herein, each of
the Applicants has met its burden of proof to receive a
suspension of its obligation to inplement internodal | ocal
nunber portability pursuant to 47 U S. C. § 251(b)(2), as such
obligation has been interpreted and ordered for inplenmentation
by the FCC pursuant to the Internodal Order, and such
i npl ementation obligations are hereby suspended in accordance
with 47 U S.C. 8§ 251(f)(2).

IT I'S FURTHER ORDERED t hat such suspensions shall remain in
effect until January 20, 2006, unless otherwi se ordered by the
Commi ssi on. Prior to the expiration of such suspension period,
the Applicants nmay seek further relief wunder 47 US. C 8§
251(f)(2) based upon the circunstances that prevail at that
time. An application for further relief shall be filed on or
before July 20, 2005, to give the Commission tine to decide
whet her additional tinme is appropriate pursuant to 47 US.C. 8§
251(f) (2).

Exhi bit 147.
“®Exhi bit 148.
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MADE AND ENTERED in Lincoln, Nebraska on this 20th day
of July, 2004.

NEBRASKA PUBLI C SERVI CE COVM SSI ON

COVM SSI ONERS CONCURRI NG:

Chai r man

ATTEST:

Executive Director



